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Statement. 


This is a suit brought by the Receiver of the 
Washington-Alaska Bank of Nevada, a corporation 
formerly doing business at Fairbanks, Alaska, 
against the officers and directors thereof to recover 
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for certain wrongful, fraudulent or illegal acts on 
their part by which the funds of said bank were wast- 
ed, dissipated or diverted. 


The Washington-Alaska Bank of Nevada was 
originally incorporated under the name of Fairbanks 
Banking Company, a corporation organized in 
March, 1908, to sueceed and take over the business 
of a partnership theretofore doing a banking busi- 
ness under the like name of Fairbanks Banking Com- 
pany. This partnership was composed of E. T. Bar- 
nette, James W. Hill and R. C. Wood who, upon the 
organization of the corporation, transferred to it the 
assets of said partnership in exchange for capital 
stock and remained with it as officers thereof. At 
the time of the organization of the corporation above 
referred to, there were two other banks doing busi- 
ness in Fairbanks, namely: The First National 
Bank, and Washington-Alaska Bank of Washington. 
At one time during the period covered by this litiga- 
tion, the corporation known as Fairbanks Banking 
Company owned the entire capital stock of the other 
twobanks. About May 4, 1910, it sold the entire cap- 
ital stock of said First National Bank to two of the 
defendants herein, John L. McGinn and R. C. Wood. 
Afterwards, on October 1, 1910, said Fairbanks 
Banking Company and said Washington - Alaska 
Bank of Washington combined, and thereafter said 
Washington-Alaska Rank of Washington ceased to 
exist or do business as a bank, and said Fairbanks 
Banking Company, by amendment to its articles of 
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incorporation, changed its name to Washington- 
Alaska Bank of Nevada, and continued to do busi- 
ness as a bank under that name until the appoint- 
ment of the Receivers on January 6, 1911. Endeavor 
will be made to avoid as much as possible the confu- 
sion attendent upon this shifting of names. 


The Board of Directors of the plaintiff bank did 
not consist of the same persons during the entire pe- 
riod of its existence, and only one of the defendants 
named in the petition upon whom service was had, 
namely, John A. Jesson, was such director during 
said entire period, and therefore charged with lia- 
bility for each and all of the transactions complained 
of. The other officers and directors before the court 
are charged with liability for only those transactions 
alleged to have occurred during the terms of their re- 
spective office, and such officers are pointed out as 
each transaction complained of is hereinafter dis- 
cussed. Generally speaking, it was sought to charge 
the respective officers and directors with liability for 
loss of the bank’s funds (1) arising out of the taking 
over of the affairs of said partnership; (2) in pur- 
chasing shares of its own stock from certain of its 
stockholders; (3) for wrongfully declaring and pay- 
ing a dividend; (4) for interest upon the amount of 
its funds invested in said capital stock of said First 
National Bank; (5) for purchasing the stock of the 
Washington-Alaska Bank of Washington at a gross 
overvaluation. 
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Trial was had to the court and Findings of Fact 
and Conclusions of Law were made and entered 
(Rec., pp. 171-199). Upon its Findings of Fact, and 
in accordance with said Conclusions of Law, the 
court entered a.decree against the proper defendants 
for certain of said stock purchases and also on ac- 
count of the declaring and paying of said dividend, 
and dismissed the action as to all other matters and 
things set up in the complaint (Rec., pp. 200-203). 
Appellant, plaintiff below, asked for certain Conclu- 
sions of Law granting him recovery upon the mat- 
ters included in said dismissal (Rec., pp. 204-206), 
which were denied by the court (Rec., pp. 217) and 
such denial in each instance was excepted to on the 
ground that the same is “contrary to the facts found 
by the court and contrary to law.” (Rec., pp. 218- 
220; Exs. 38-11.) 


Appellant herein also saved exceptions to said 
Conclusions of Law and Decree based thereon in so 
far as they dismissed his cause of action on the 
ground that the same in each instance was “contrary 
to the facts found by the court and contrary to law.” 
(Gece pp. 220-221; Kxs. 12 ) 


The appellees proposed to the court certain Find- 
ings of Fact, among which were those numbered 36 
and 51 (Rec., pp. 206-209), which were adopted by 
the court as its Findings Nos. 45 and 49 (Rec., pp. 
189-190-1.) 


=; — 


Appellant objected to each of said proposed 
Findings (Rec., p. 209) and also duly excepted to the 
granting of each and to the making of each a Find- 
mia oy the court (Rec., pp. 217, 218; Exs. 1 and 2), 
said objection and exception as to each of said Find- 
ings as proposed and made being upon the ground 
that it is not supported by the evidence, is contrary 
to the evidence and is an incomplete statement or 
finding as to the matters therein involved as shown 
by the evidence. The substance of the whole of the 
testimony introduced and received on the trial re- 
specting the matter covered by each of said Findings 
as proposed and made is preserved and incorporated 
in the Bill of Exceptions (Rec., pp. 209-217), and is 
hereinafter.quoted in full at the place where said ob- 
jections and exceptions are considered in this brief. 


All of the foregoing objections and exceptions 
are presented in Assignments of Error Nos. 1 to 21 
(Rec., pp. 227-234). The case is here to test the cor- 
rectness of said Findings of Fact Nos. 45 and 49 and 
also tc test the accuracy of the court’s Conclusions 
of Law and the Decree upon the facts as found and 
proven, with the prayer that said Decree be correct- 
ed so as to grant appellant the relief prayed for in 
his petition and that this court shall render a proper 
decree on the record. Said Findings of Fact and 
Conclusions of Law are as follows (Rec., pp. 172- 
199): 
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“FINDINGS OF FACT AND CONCLUSIONS OF LAW. 


I 


“That the Washington-Alaska Bank, of 
which the plaintiff is receiver, was incorporated 
under the laws of the State of Nevada on the 
21st day of January, 1908, with an authorized 
eapital stock of $800,000.00 divided into 
3,000 shares of the par value of $100.00 each; 
that said bank was incorporated under the name 
of the Fairbanks Banking Company; and that 
subsequently, by amendment to its Articles of 
Incorporation, said name was changed to Wash- 
ington-Alaska Bank. 


IT. 


“That said bank commenced business in the 
town of Fairbanks, Alaska, on the 16th day of 
March, 1908, with a subscribed capital of $206,- 
000.90, part of which was paid for in cash, part 
in property, and the balance by the promissory 
notes of the subscribers. 
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‘“‘ That prior to the 21st day of January, 1908, 
subscriptions for said capital stock were cir- 
culated, and the following persons among oth- 
ers, subscribed for shares thereof, to-wit, EF. T. 
Barnette, 440 shares; R. C. Wood, 220 shares; 
James W. Hill, 220 shares; the name of R. C. 
Wood being subscribed thereto by said E. T. 
Barnette. 


IV. 
“That prior to the incorporation of said 
bank, the said Barnette, Hill and Wood, as co- 
partners, were conducting a banking business 
in said town of Fairbanks under the firm name 
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and style of Fairbanks Banking Company, 
which said company in December. 1907, owing 
to financial difficulties, was unable to meet its 
obligations and was compelled to suspend busi- 
ness and close its doors, and was at the time of 
the organization of said corporation, in the 
hands of trustees. 


We 


“ That said corporation was organized, 
among other things, for the purpose of taking 
over the business and affairs of said partnership 
and assuming its outstanding obligations. 
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“That the capital of said partnership was 
$200,000.00, which belonged to said Barnette, 
and the agreement existing between said part- 
ners was that the profits of said partnership 
were to be divided, one-half to said Barnette, 
and one-fourth each to said Hill and Wood. 


VIL. 


“That thereafter, and in the fore part of 
January, 1908, a large number of business, pro- 
fessional and mining men of the Fairbanks Re- 
cording District, Alaska, met in the town of 
Fairbanks, Alaska, for the purpose of organiz- 
ing a corporation to purchase and take over and 
absorb the business of the Fairbanks Banking 
Company, a partnership, and at said meeting 
negotiations were begun by said proposed in- 
corporators with said copartnership for the pur- 
chase of the same. That at said meeting a com- 
mittee was appointed to go into the details of 
the reorganization of the Fairbanks Banking 
Company, and to report a basis upon which the 
business should be taken over, two of the mem- 
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bers of this committee having been members of 
the committee of depositors which had in De- 
ecember examined the assets. 


VIII. 


‘“ That said committee met on the 5th day of 
January, 1908, and, after investigating the af- 
fairs of the bank, made the following report to 
be presented for the consideration of the pro- 
posed new corporation: 


‘‘ (a) That the issued stock for the pro- 
posed new corporation be as of date February 
15, 1908; that notes be taken for all deferred 
payments; that the same bear interest at the 
rate of one per cent per month from February 
15, 1908, until paid; that twenty-five per centum 
of the unpaid for stock be due and payable on 
or before June Ist, 1908, and that the balance 
be due and payable on or before July Ist, 1908. 


‘“  (b) That Captain E. T. Barnette and 
James W. Hill, with such associates as they may 
require, prepare a subscription list. 


‘“  (e) That the amounts subscribed by any 
person he left to that person, and in case of over- 
subscription should be reduced proportionately. 


“_ (d) That the notes, properties and securi- 
ties of the Fairbanks Banking Company, the old 
institution, examined by its present acting 
board of trustees and on which a valuation of 
$288,000.00 in excess of its liabilities was placed, 
be accepted. 


“ (e) That all notes, properties and securi- 
ties which said board of trustees placed in the 
No. 3, or doubtful class remain the property of 
the old institution. 


— 
“  (f) That all interest on existing loans as 
of December 19, 1907, be computed to February 
15, 1908, and that the amount of such accrued 
interest. be placed to the credit of the old institu- 
tion on the books of the new corporation, and 
that the same be payable on or before December 
31, 1908. 


“ —(g) That should James W. Hill and R. C. 
Wood not take the full forty-four thousand dol- 
lars in stock in the new corporation, the balance 
of the amount not so taken to be paid to them 
not later than July Ist, 1908. 


“« (h) That the proposition of Captain E. 
T. Barnette to leave on deposit with the new cor- 
poration the sum of two hundred thousand dol- 
lars, without interest for one year, be accepted, 
and that it be the understanding that such de- 
posit will secure said new corporation against 
any adverse decision of the Court in the Caus- 
tens v. Barnette suit in so far as such decision 
may decrease the value of the Gold Bar Lum- 
ber Company property as accepted by the pres- 
ent board of trustees. 
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(1) That the officers of the new corpora- 
tion be a president, vice-president, second vice- 
president, cashier, assistant cashier, treasurer, 
and secretary. 


«-(j) That the number of the Board of Di- 
rectors be twelve, four to be elected for six 
months, four for twelve months, and four for 
eighteen months or until their respective succes- 
sors are duly elected and qualified. 


er une dividends be declared semi-an- 
nually on June 30, and December 31. 
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“‘ — That said report was, on January 6th, 1908, 
submitted to said proposed incorporators, and 
at said meeting the said report was read, and 
passed on section by section as read, and on mo- 
tion duly made and carried was adopted and or- 
dered kept as a part of the records of said meet- 
ing. 
xX. 

‘That at said meeting a subscription list, a 
copy of which is set forth in paragraph 3 of the 
amended complaint in this cause, was presented 
and signed by said proposed incorporators, set- 
ting forth the amount for which each respec- 
tively subscribed. 


XI. 


“That at said meeting it was also agreed on 
behalf of the Fairbanks Banking Company, a 
copartnership, that said partnership would turn 
over to said corporation the property of said 
Fairbanks Banking Company, a partnership, on 
the terms specified in said report, and said pro- 
posed incorporators in behalf of said proposed 
corporation, in consideration thereof, agreed to 
assume the liabilities of said partnership. 


elt. 


‘That said Fairbanks Banking Company, a 
corporation, became such on the 21st day of Jan- 
uary, 1908. That on the 8th day of February, 
1908, a meeting of the subscribers of the capital 
stock of the Fairbanks Banking Company was 
held for the purpose, among others, of obtaining 
notes of the subscribers for the stock subscribed 
by them, and, at said meeting, said stock notes 
were subscribed by said subscribers of stock and 
delivered to said corporation. 
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‘‘ That at the time of said meeting the Arti- 
cles of Incorporation of said Fairbanks Banking 
Company had not been received from the State 
of Nevada, and for the purpose of expediency it 
was deemed advisable to elect a Board of Di- 
rectors, and twelve directors were elected at 
said meeting, and it was agreed that said Board 
of Directors should act as such until the arrival 
of the Articles of Incorporation, when a formal 
meeting would be held and proper by-laws be 
adopted. 


PURE 


“That said Articles of Incorporation did not 
arrive in Fairbanks until some time in the 
month of March, 1908, and immediately there- 
after a meeting of the stockholders of the Fair- 
banks Banking Company, a corporation, was 
called, and at said meeting said stockholders, 
among other things, adopted by-laws and elect- 
ed a Board of Directors; and also passed a res- 
olution to the effect that the matter of taking 
over the property of the Fairbanks Banking 
Company, a partnership, be left to the Board of 
Directors. 


“That on the 12th day of March, 1908, at 
said meeting of the subscribers to said capital 
stock, said subscriptions were accepted by them 
and the above-named Barnette, Hill and Wood, 
together with the other subscribers, were ce- 
clared to be stockholders of the said corporation. 
The defendant Wood was not present at said 
meeting, but he was notified of the result of the 
same by the defendant Hill. 
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Subsequently, at a meeting of the stock- 
holders of said corporation, it was resolved that 


¢ 
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the matter of taking over the business and af- 
fairs of said partnership be left to the Board of 
* Directors. Thereafter, on March 12, 1908, at 
a meeting of the Board of Directors, said mat- 
ter was considered by them and the resolutions 
of the proposed stockholders, set out in Finding 
VIII hereof, were by said directors adopted and 
approved, except that the resolution providing 
for the payment of accrued interest up to Feb- 
ruary 15, 1908, was by them amended so as to 
read ‘March 15, 1908.’ At the same meeting it 
was ordered by said Board of Directors that stock 
issue to said Barnette, Hill and Wood in ex- 
change for the property received from them by 
said corporation, as follows: Barnette, 440 
shares; Hill, 220 shares; Wood, 220 shares. 


XV. 


“ That ongthesi¢in day of March, 1903, 4 
written agreement was entered into between 
said corporation and said partners, and on the 
same day the same was signed by the said Bar- 
nette and Hill, and also on behalf of said bank 
by its president and secretary, wherein the val- 
uation of the resources of said partnership was 
fixed at $790,940.31 and its liabilities at $538,- 
940.31, leaving an excess of $252,000.00 belong- 
ing to the said Barnette, Hill and Wood, in which 
said agreement the said Barnette, Hill and Wood 
agreed to accept stock of the corporation at its 
par value for the amount of assets in excess of 
said liabilities, except that $200.000.00 thereof 
should be placed to the credit of the said Bar- 
nette as a special deposit with said corporation 
upon the terms therein stated. By the terms of 
said agreement the amount of stock to be issued 
to Barnette, Hill and Wood was fixed at $52,- 
000.00 instead of $88,000.00 as contemplated by 
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said resolution and subscription, thus entitling 
Barnette to 260 shares and Wood and Hill each 
to 130 shares. A copy of said agreement is an- 
nexed to plaintiff’s complaint and marked ‘Ex- 
hibit One.’ 


XVI. 


That at the time said agreement was en- 
tered into, the said Barnette was president of the 
said corporation and also a member of the Board 
of Directors; the said Hill was a member of its 
executive committee and also its vice-president, 
and the said Wood was its cashier, and the said 
defendant John A. Jesson was a member of its 
Board of Directors. That the above - named 
Wood, Hill and Jesson are all of the officers of 
the said bank at the time said agreement was en- 
tered into upon whom service has been made 
in this case, and who are now before the court as 
defendants. 
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XVII. 

That the matter of preparing the papers 
for the transfer of said property belonging to 
said partnership to said corporation was, by the 
Board of Directors, left to the executive commit- 
tee, and the said executive committee examined 
the affairs of said partnership, and, under their 
direction, said written agreement was prepared 
and afterward submitted to the Board of Di- 
rectors for approval, and by them approved. 


XVITI. 


‘“‘ That according to the by-laws of said cor- 
poration, the said executive committee had the 
same powers as the Board of Directors, subject 
to the approval of their acts by said Board of 
Directors.. 
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‘‘ That at the time said written agreement 
was signed and executed, and during all of the 
negotiations leading up to the making of the 
same, the defendant Wood was in Seattle, Wash- 
ington, but he was advised fully concerning the 
same by the defendant Hill by letter and by tele- 
gram. 


XX. 


‘That prior to the return of said Wood to 
Fairbanks, to-wit, on the 29th day of February, 
1908, he offered to sell his stock in said corpora- 
ticn and to take in payment therefor part cash 
and a note for the balance, to be secured by said 
stock as collateral security. 
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“That the defendant Wood returned to Fair- 
banks, some time in the month of April, 1908, 
and, upon his return, he signed said written 
agreement so entered into as aforesaid, know- 
ing that the same contained said clause re- 
quiring him to take stock for his share of the 
assets of said partnership so transferred to said 
corporation in excess of the liabilities thereof as 
aforesaid, and also knowing that the same did 
not provide for the payment of said accrued in- 
terest. 


AIL 


“That of the loans and discounts transferred 
by said partnership to said corporation, a large 
amount were then past due, of which then past 
due paper the sum of $69,908.94 now remains 
in the hands of the receiver unpaid and uncol- 
lectible, which said loans and discounts were ac- 
cepted by the directors of said corporation at 
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their face value, and the same were included in 
those on which the accrued interest referred to 
in said resolution, was afterward computed. 


OIE 


‘“‘ — That of said notes so past due as aforesaid, 
there were two executed by the Tanana Electric 
Company in the sum of $27,997.38, which de- 
pended for their value upon the existence of an 
alleged guaranty of the Scandinavian-Ameri- 
ean Bank to make advancements sufficient to 
cover the same; that said alleged guaranty nev- 
er had any existence in fact, and the claim there- 
for had been repudiated by said Scandinavian- 
American Bank prior to the time said note was 
accepted by said Board of Directors, and said 
repudiation was known to the members of said 
board. That said notes are still unpaid, and the 
same were at all times carried on the books of 
the said Washington - Alaska Bank, formerly 
Fairbanks Banking Company, as an asset in the 
sum of $27,997.38. 
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‘That said Board of Directors and the of- 
ficers of said bank accepted said notes of the 
Tanana Electric Company and paid therefor 
the sum of $27,997.38, with knowledge on the 
part of each of them that the same depended for 
their value upon said alleged guaranty alone. 


XXV. 


‘‘ That among the other assets of said part- 
nership so accepted by said officers and direct- 
ors was four-fifths of the capital stock of the 
Gold Bar Lumber Company, a corporation exist- 
ing in the State of Washington, which said stock 
was accepted and paid for at the valuation of 


$341,949.00, and said stock was at all times dur- 
ing the existence of said corporation carried as 
an asset in said sum. 


pe. 1. 


“That at the first meeting of the Board of 
Directors, held on the 12th day of March, 1998, 
the defendant Wood was elected cashier of said 
bank, at which time he was then in the City of 
Seattle, Washington, as aforesaid. Immediate 
notice was given to him of said election. 


XXVII. 


“That the said Wood accepted said office of 
cashier while in the said City of Seattle, and, on 
the 16th day of March, 1908, entered upon the 
discharge of his duties as such cashier, and, upon 
his return to said Fairbanks in April, 1908, as 
aforesaid, entered actively upon such duties and 
continued to so act until June 29, 1908, when he 
tendered his resignation as such cashier. and the 
same was accepted by the Board of Directors to 
be effective at the close of business on June 30, 
1908, and one B. R. Dusenbury, who was then 
assistant cashier, was elected to succeed Wood 
as cashier. 


XXVIII. 
“That at the time said Wood tendered his 
resignation as cashier as aforesaid, he demand- 
ed that there be paid to him the amount of his 
interest in said partnership assets, to-wit, $13,- 
000.00. 


XXIX. 


‘“ That a certificate for 130 shares of the cap- 
ital stock of said corporation had been written 
up in the name of the defendant Wood, of the 


par value of $13,000.00, but the same was never 
detached from the stock book. That said 130 
shares were carried on the books of said bank as 
outstanding stock from March 16, 1908, to June 
30, 1908. 


XXX. 


“That on the 30th day of June, 1908, with 
the knowledge, consent and approval of the of- 
ficers and directors of said bank, a certificate of 
deposit was issued to and accepted by the said 
Wood jn the sum of $13,000.00, in heu of said . 
stock, which said certificate was signed by the 
said B. R. Dusenbury as assistant cashier prior 
to the time when the said resignation of the said 
Wood as cashier became effective, and said 
shares of capital stock were on the same day 
charged to treasury stock on the books of said 
bank. 


XXXI. 


‘“‘ That subsequently the said Wood drew out 
in cash from the funds of said bank the amount 
of the said certificate of deposit, to-wit, $13.- 
000.00. 
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“ That at the time the said certificate of de- 
posit was issued to said Wood there was in effect 
a resolution of the said board of directors re- 
quiring monthly statements, showing the condi- 
tion of said bank, to be presented to said Board 
of Directors and that in accordance with said 
resolution, there was, during the existence of 
said bank, presented to said Board of Directors 
at each monthly meeting thereafter a statement 
showing the condition of said bank, and said 
statements were examined in detail by said 
board and by them ordered filed. 
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XXXITI. 


‘‘ That there was submitted to said Board of 
Directors at its meeting on July 13, 1908, a writ- 
ten report in detail showing the condition of the 
affairs of said bank, which said report was ex- 
amined in detail and was ordered filed, and, un- 
der the question of this report, the question of 
refunding to those desirous of giving up their 
stock in the Fairbanks Banking Company was 
discussed, and it was the sense of the meeting 
that any stockholder desirous of giving up the . 
stock, be paid for the same, and the stock re- 
turned to the treasury of said bank. 


XXXIV. 


‘That at the time the said certificate of de- 
posit was issued to said Wood, and his shares of 
stock so charged to treasury stock as aforesaid, 
the following of the defendants now before the 
court in this action were among its officers, to- 
wit, James W. Hill, a member of the executive 
committee and its vice-president, John A. Jes- 
son, a member of the Board of Directors, R. C. 
Wood, cashier and a member of its executive 
committee; and, at said meeting of July 18, 
1908, at the time said report was submitted and 
the sense of said meeting was expressed as afore- 
said, the said John A. Jesson was present and 
participated therein as a member of the Board 
of Directors, and the said James W. Hill was 
also present as its vice-president and a member 
of the executive committee. 


XXXV. 
“That of the notes accepted from said part: 
nership, as aforesaid, and paid for by said cor- 
poration, there were charged on December 31, 


1907, by said partnership on the books of said 
partnership to an account known as ‘dovhtful 
account’ the sum of $22,979.99, and said doubt- 
ful account, so including said notes in said 
amount, was then depreciated on the said books 
to the amount of thirty-three and one-third per 
cent thereof, which said notes were accepted by 
said corporation and paid for by them in the 
amount aforesaid, to-wit, $22,979.99, all of 
which said notes were then past due, and of 
which there still remains unpaid and uncollect- 
ible the sum of $12,860.61. That of said notes 
so charged to said doubtful account as aforesaid, 
there was on December 31, 1909, charged by 
said corporation to the account of profit and loss 
on the books of said corporation the sum of $12,- 
192.80. 


XXXVI. 


“That on March 28, 1908, pursuant to said 
resolution of the said Board of Directors adopt- 
ed on March 12, 1908, the accrued interest on 
said loans so transferred to said corporation 
was computed to March 15, 1908, in the sum of 
$39,642.81, and one-half thereof was placed to 
the credit of said Barnette, and one-fourth 
thereof each to the credit of said Hill and Wood 
or the books of said corporation, and subsequent- 
ly the same was paid to said Barnette, Hill 
and Wood in cash. 
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“That of said interest so paid to said Bar- 
nette, Hill and Wood as aforesaid, approximate- 
ly $7,500.00 thereof was never collected by said 
bank. 
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‘‘ That at the time said resolution allowing 
said interest was adopted, and at the time the 
amount thereof as aforesaid was placed to the 
eredit of said Barnette, Hill and Wood as afore- 
said, on the books of the said bank, the follow- 
ing defendants now before the court in this ac- 
tion were officers of said bank, to-wit, John A. 
Jesson, member of the board of directors, James 
W. Hill, member of the executive committee and 
vice-president, and R. C. Wood, cashier. 


XX XIX. 


‘That at the time said corporation com- 
menced business on March 16, 1908, it had a 
total subscribed and outstanding capital stock 
in the sum of $206,000.00, only a small portion 
of which was paid for in cash, and at no time did 
the same exceed said amount; and that of its 
funds $341,949.00 was at all times invested in 
stock of the Gold Bar Lumber Company, being 
$135,949, in excess of its subscribed and out- 
standing stock. 


XL. 


‘“ That at the time said investment was so 
made as aforesaid, said Lumber Company was 
closed down, and immediately prior to closing 
down, it has been operated at a loss, that in so 
far as said Lumber Company was able to operate 
since the purchase of said stock by said corpora- 
tion, all of its earnings and a part of its surplus 
have been expended in the purchase and repair 
of equipment for said mill, and in the operation 
of said mill its standing timber was being con- 
sumed and its best asset exhausted. That no 
dividends have ever been paid on the capital 
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stock of said lumber company during the time 
the same was owned by said bank. 


XLI. 


That the Articles of Incorporation of said 
corporation authorized and empowered said cor- 
poration among other things, 


‘To buy and sell gold and silver bullion, 
foreign coin, stocks, bonds, and all other 
property, real and personal, and to do any 
business and exercise any powers incident 
to the banking business, or necessary or 
proper to the furtherance and attainment 
of the purposes of said bank.’ 
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“That subdivisions 5 and 6 of Articles XII of 
the by-laws of said corporation, adopted at the 
stockholders’ meeting held March 12, 1908, pro- 
vided that all issued and outstanding stock of 
the company that may be donated to, or pur- 
chased by the company, or which shall revert by 
reason of failure to pay for the same, shall be 
treasury stock, and shall be held subject to the 
disposal of the action of the Board of Directors. 
Said stock shall neither vote nor participate in 
dividends while held by the company. The Board 
of Directors shall be given the first option to 
purchase for the corporation the stock of any 
stockholder, and shall be entitled to purchase the 
same provided said Board of Directors shall of- 
fer to pay to said stockholder the same amount 
as he might obtain from any other person. 


JEONG 


“That on the 14th day of September, 1908, 
the executive committee of the said Fairbanks 


Banking Company, consisting of Barnette, pres- 
ident, Hill, vice-president, Dusenbury, cashier, 
and directors Jonas, John Jesson and Ryan, 
passed a resolution to the effect that said cor- 
poration would not take over any more stock of 
the stockholders, which said resolution of the ex- 
ecutive committee was approved and ratified by 
the board of directors on October 14, 1908, the 
directors present at said meeting being. Hill, 
Peoples, Yarnell, Robinson, Ryan, Jonas and 
Jesson, and also the said Dusenbury was present. 


XLIV. 


‘‘ That after said bank took said stock of said 
Wood into its treasury, frequent and continuous 
surrenders of its stock were made by its stock- 
holders, amounting in all to thirty-eight differ- 
ent and distinct transactions, aggregating a to- 
tal of $438,000, exclusive of said Wood’s stock. 
That the stock so taken back by the corporation 
was charged to the treasury stock account, and 
of the same only ten shares of the par value of 
$1000 were ever re-issued. That said stock sur- 
renders continued down to and including Octo- 
ber 25, 1910, when the last surrender was made, 
being the McGinn stock of the par value of $10,- 
000, for which the sum of $6000 in cash was paid 
by the bank to said McGinn. ° 


XLV. 


“That upon the 18th day of November, 1908, 
Strandberg Brothers were the owners of 100 
shares of the outstanding capital stock of said 
Fairbanks Banking Company, Emma Strand- 
berg was the owner of 10 shares, and B. E. John- 
son was the owner of 10 shares. 


‘‘ That said stock was taken in part payment 
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of a loan that the bank had theretofore made to 
said Strandberg Brothers and said Johnson, who 
were mining copartners, and the bank also re- 
ceived at said time the further sum of $4,000 in 
eash, which fully paid said loan. That said 
transaction amounted to the taking of stock for 
a pre-existing debt, rather than the purchase of 
stock by the Board of Directors. That said di- 
rectors believed at said time said loan was pre- 
carious, and said directors, in taking said stock 
in partial satisfaction of said loan, did so in good 
faith and believing it to be for the best interests 
of the corporation. 


XLVI. 


“That on the 8d day of February, 1909, at a 
meeting of the executive committee of said 
bank, it was again resolved that the officers of 
said bank be directed to say that ‘the corpora- 
tion did not desire to buy in its stock at pres- 
ent,’ which said resolution of the said executive 
committee was thereafter and on, to - wit, the 
13th dav of Februarv, 1909, approved and rati- 
fied by the said board of directors. 
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“That on the 15th day of March, 1909, H. B. 
Parkin, who was the owner of 10 shares of the 
outstanding capital stock of said bank, and Os- 
ear Tackstrom, who was the owner of 5 shares 
of the said outstanding capital stock, requested 
the executive committee of said bank to buy their 
stock. 


‘“ ‘That said executive committee thereupon 
again announced its policy, by resolving, ‘It was 
the sense of the meeting that the bank observe 
the rule established at a previous meeting of the 
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board wherein it was declared not to buy in any 
more stock, which said resolution was ap- 
proved and ratified by the board of directors at 
said meeting held April 12, 1909, at which meet- 
ing of the directors the following officers and di- 
rectors were present: Barnette, Claypool, Hill, 
Jesson, Robinson, Yarnell, Brumbaugh, Peoples 
and Dusenbury. 


XLVIIL. 


“That John L. McGinn was a stockholder of 
the Washington-Alaska Bank, formerly the 
Fairbanks Banking Company, and was the own- 
er of 100 shares of the outstanding capital stock 
of said Washington-Alaska Bank, of the par 
value of $10,000. 


XLIX. 


‘That a short time prior to the 13th day of 
October, 1910, John L. McGinn, as a stockholder 
of the Washington-Alaska Bank, formerly the 
Fairbanks Banking Company, demanded the 
right to inspect its books and papers, and threat- 
ened that, unless this right was granted him im- 
mediately, to make application for an order per- 
mitting him to do so and for the appointment of 
a receiver of the said Washington-Alaska Bank. 
That the directors of the Washington - Alaska 
Bank, fearing that information obtained by such 
an investigation would be used by said McGinn 
in promoting the interests of the First National 
Bank in its business, and that if such informa- 
tion was refused and any litigation was started 
it would impair public confidence in the Wash- 
ington-Alaska Bank and perhaps start a run of 
its customers and depositors on said bank, act- 
ing under this belief, authorized the cashier to 
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loan a purchaser sufficient funds to pay for the 
stock of said McGinn; one of the directors stat- 
ing at said time that he had a purchaser who 
would be willing to purchase said stock for the . 
sum of $6000, but it would be necessary for him 
to borrow money to complete said purchase; 
that, as the matter was urgent and the purchas- 
er was not immediately available, the cashier 
purchased the stock in his own name and gave 
his note to the bank for the amount thereof and 
paid to said John L. McGinn the sum of $6,000.00 
for his 100 shares of capital stock. That there- 
after, and on or about the 25th day of October, 
1910, said cashier, without the knowledge of any 
of the directors, cancelled his note and charged 
the amount thereof to the bank, and surrendered 
the stock to the bank, and the stock was there- 
after held, with other treasury stock of the com- 


pany. 
L 


‘‘ That upon said 13th day of October, 1910, 
the director George Preston, by reason of sick- 
ness of his family, was quarantined and unable 
to attend the meeting of the Board of Directors 
held on said day, and was not present thereat, 
and knew nothing of the action taken at the 
meeting of said board. 


LI. 


‘‘ That when stock was so taken back by the 
corporation, the amount paid therefor was 
either paid in cash, or notes held by the bank 
were cancelled and surrendered to the stock- 
holders. 


“That said bank had no surplus or undivided 
profits against which the same could be charged. 
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‘That the taking back of said stock and the 
payment therefor as aforesaid was illegal, 
wrongful, and in violation of the laws of the 
State of Nevada under which said corporation 
was organized. 


LAL. 


‘“ That after the surrender of the stock of the 
said Wood, to-wit, from July 18, 1908, to and in- 
cluding September 12, 1908, stock was so taken 
up in the sum of $18,400.00, during which time 
the defendant John A. Jesson was a member of 
the board of directors, and the defendant James 
W. Hill, a member of its said executive com- 
mittee. 

“That from September 18, 1908, to and in- 
cluding October 18, 1908, stock was so taken up 
in the sum of $1500.00 during which time the - 
defendants John A. Jesson and James W. Hill 
were membebrs of the Board of Directors: 
“That from October 14, 1908, to and includ- 
ing March 13, 1909, stock was so taken up in the 
sum of $13,100.00, during which time the de- 
fendants Jesson, Hill and Peoples were mem- 
bers of the Board of Directors; 

‘That from the 14 of March, 1909, to and 
including September 12, 1909, stock was so tak- 
en up in the sum of $1000.00, during which time 
the defendants John A. Jesson, Hill and Brum- 
baugh were members of the Board of Directors; 


‘That from September 13, 1909, to and in- 
eluding October 12, 1909, stock was so taken up 
in the sum of $3000.00, during which time the 
defendants John A. Jesson, Hill and Brumbaugh 
and McGinn were members of the Board of Di- 
TeGlOrs: 
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“That from October 13, 1909, to and includ- 
ing January 18, 1910, stock was so taken up in 
the sum of $1000.00, during which time the de- 
fendants John A. Jesson, Hill, McGinn and 
Brumbaugh and Wood were members of the 
Board of Directors; 


“That from January 19, 1910, to and includ- 
ing October 25, 1910, stock was so taken up in 
the sum of $10,000, for which the said sum of 
$6,000.00 was paid in cash, and at the time said 
stock was so taken up the defendants John A. 
Jesson, Brumbaugh, Clark, Healey and Preston 
were members of its Board of Directors. 


Ibs 


That said stock surrendérs so made as 
aforesaid were acquiesced in by said directors, 
and in some instances were made under their 
directions and with their express approval. 
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LV. 


‘‘ That in the month of May, 1909, said Fair- 
banks Banking Company and the Washington- 
Alaska Bank of Washington, then doing busi- 
ness at Fairbanks, each purchased one-half of 
the capital stock of the First National Bank of 
Fairbanks, Alaska, for which each paid the sum 
of $62,500.00 and continued to own and hold 
said stock until the month of May, 1910. 


“That on or about the 4th of May, 1910, said 
Fairbanks Banking Company sold the entire 
capital stock of the said First National Bank to 
the defendants Wood and McGinn for the sum 
of $125,000.00 and received said amount in pay- 
ment therefor, delivering to them the said cap- 
ital stock of said First National Bank. 
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‘¢ That at the time said banks purchased said 
stock of the First National Bank, they gave to 
said Wood an option to purchase the same on or 
before June 1, 1910, for the sum of $125,000.00, 
and said sale to said Wood and McGinn was 
made in pursuance to said option. 


‘““ That neither the said Fairbanks Banking 
Company, nor the said Washington - Alaska 
Bank of Washington, received any dividend on 
said stock of the said First National Bank dur- 
ing the time the same was held and owned by 
them, nor did they, or either of them, receive any 
interest from the said Wood and McGinn, or 
from anyone in their behalf, for the money in- 
vested in said stock during the time the same 
was so invested. 


Liv. 


‘‘ — That on September 14, 1909, the said Fair- 
banks Banking Company purchased the entire 
capital stock of the said Washington - Alaska 
Bank of Washington, paying therefor the sum 
of $250,000.00, which said capital stock at said 
time was of the par value of $150,000. 


LV 


‘‘ That at the time the said capital stock of 
said Washington-Alaska Bank of Washington 
was so purchased, the defendants J. A. Jesson, 
James W. Hill and John L. McGinn were mem- 
bers of the Board of Directors of the Fairbanks 
Banking Company, and said purchase of said 
capital stock was ratified and confirmed by them 
as members of said board on the said 14 day of 
September, 1909. 


a That at the time the aforesaid resolution 
was adopted by the said board of directors to 
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take over the business and affairs of said part- 
nership; and at the time said written agreement 
between said corporation and said partners was 
entered into and confirmed and approved; and 
at the time said valuation was placed on said cap- 
ital stock of the said Gold Bar Lumber Company 
and said stock accepted at such valuation; and 
at the time said past due notes held by said part- 
ners were accepted and paid for by said corpora- 
tion, including said notes of the said Tanana 
Electric Company and said notes which had been 
charged to the doubtful account of said partner- 
ship as aforesaid; and at the time said accrued 
interest on said notes so purchased of said part- 
nership was computed and allowed to said part- 
ners and placed to their credit as aforesaid on 
the books of said corporation, the following de- 
fendants now before the court in this action were 
officers and directors of said corporation and ac- 
quiesced in said transactions and gave their con- 
sent thereto with full knowledge on the part of 
each of them of the existence of the facts hereto- 
fore found respecting said transactions, to-wit, 
James W. Hill, vice-president and member of its 
executive committee, John A. Jesson, member 
of its board of directors, R. C. Wood, its cashier. 
That the said Hill and Wood were also members 
of the partnership with which said corporation 
contracted respecting said matters and were 
each personally interested therein adversely to 
said corporation. 


LIX. 


“That at the time of the said sale of the said 
capital stock of the said First National Bank to 
the said Wood and McGinn, the following de- 
fendants now before this court were officers and 
directors of the said Fairbanks Banking Com- 
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pany, and each consented to said sa]e on the 
terms thereof heretofore stated, to-wit, J. A. 
Jesson, R. C. Wood, John L. McGinn and Ray 
Brumbaugh. 


LX. 


‘‘ That on the 12 dav of April, 1910, the said 
Fairbanks Banking Company, by its Board of 
Directors, declared a dividend of twenty per cent 
on its then outstanding capital stock of $168,- 
600.00, which dividend amounted to $383,720.00, 
and which said sum was paid to the stockholders 
of said bank either in cash or by crediting the 
amount thereof upon notes owing hy said stock- 
holders to said bank. 


LXI. 
‘“ That at the time said dividend was so de- 
clared and paid, the said Fairbanks Banking 
Company did not have any surplus or undivided 
profits out of which the same could be declared 
and paid. 


LXII. 
‘‘ That said dividend was declared and paid 
in violation of the laws of the State of Nevada, 
and also in violation of the by-laws of the said 
Fairbanks Banking Company, and was wrong- 
ful and illegal. 


LAI. 
‘¢ That at the time said dividend was de- 
clared and paid, the defendants Wood, McGinn, 
Brumbaugh and John A. Jesson were members 
of the board of directors of the said Fairbanks 
Banking Company, and gave their consent 
thereto. 
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LXIV. 


“That on the Ist day of October, 1910, the 
said Fairbanks Banking Company and the said 
Washington-Alaska Bank of Washington com- 
bined, at which time the said Fairbanks Bank- 
ing Company took over the assets of the said 
Washington-Alaska Bank of Washington and 
assumed and agreed to pay its outstanding lia- 
bilities; and thereafter the said Washington- 
Alaska Bank of Washington ceased to exist or 
do business as a bank, and the Fairbanks Bank- 
ing Company, by amendment to its Articles of 
Incorporation, changed its name to Washington- 
Alaska Bank of Nevada, and continued there- 
after to transact business under said name at 
said Fairbanks, Alaska, until the appointment 
of the receiver therefor. 
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That pursuant to the agreement heretofore 
referred to between the said Fairbanks Banking 
Company and the said partnership formerly ex- 
isting between the said Barnette, Hill and Wood, 
the said sum of $200,000.00 to be paid to the said 
Barnette was placed to his credit on the books 
of said corporation as a special deposit, and sub- 
sequently the entire sum thereof was paid to the 
said Barnette in cash and drawn out by him 
from the funds of said bank. 
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‘‘ That the assets of the said bank now in the 
hands of the receiver are insufficient to pay its 
liabilities, and the amount of such liabilities is 
more than $470,000.00 in excess of the value of 
said assets. 


HS 
CONCLUSIONS OF LAW. 


‘‘ Upon the foregoing findings of fact, the 
court finds as conclusions of law: 


“1. That the defendants Wood, McGinn, 
Brumbaugh and Jesson are jointly and severally 
liable in the sum of $83,720.00, by reason of the 
declaration and payment of the dividend upon 
the capital stock of the Fairbanks Banking Com- 
pany on April 12, 1910; 


“2. That the defendant Jesson is liable in 
the sum of $18,400.00 by reason of the surrender 
of shares of capital stock of said company, made 
between July 18, 1908, and September 12, 1908; 


“8. That the defendants Jesson and Hill 
are jointly and severally liable in the sum of 
$1,500.00, for surrender of shares of capital 
stock of said Company, made between Septem- 
ber 13, 1908, and October 18, 1908; 


“4. That the defendants Jesson, Hill and 
Peoples are jointly and severally liable in the 
sum of $1100.00, for surrenders of shares of 
capital stock, made between October 14, 1908, 
and March 13, 1909; 


“5. That the defendants Jesson, Hill and 
Brumbaugh are jointly and severally liable in 
the sum of $1100.00, for surrenders of shares of 
capital stock of said Company, made between 
March 14, 1909, and September 12, 1909; 


“6. That defendants Jesson, Brumbaugh 
and McGinn are jointly and severally liable in 
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the sum of $3000.00, for surrenders of capital 
stock of said Company, made between Septem- 
ber 18, 1909, and October 12, 1909; 


“7 That defendants Jesson, McGinn and 
Brumbaugh are jointly and severally liable in 
the sum of $1000.00, for surrenders of capital 
stock made between October 13, 1909, and Jan- 
uary 18, 1910. 


“8. That the plaintiff is entitled to a decree 
and judgment against the above-named defend- 
ants for the recovery of the sums above men- 
tioned, and that as to the other defendants in 
this suit this action should be dismissed. 


“Dated June 11, 1914. 
F. E. FULLER, District Judge. 


“. Entered in Court Journal No. 12, page 
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Upon the foregoing Findings of Fact and in ac- 
eordance with said Conclusions of Law, the court 
made and entered Decree herein, which is as follows 
(Rec., pp. 200-203) : 


es DECREE. 


“Be It Remembered that on the 22d day of 
April, A. D. 1914, the above-entitled cause came 
on regularly for trial before the court, without 
a jury, upon the issues as joined between the 
plaintiff and the defendants J. A. Jesson, R. C. 
Wood, J. A. Healey, E. R. Peoples, John L. Mc- 
Ginn, Ray Brumbaugh, James W. Hill, John A. 
Clark and George Preston. The Honorable F. 
BK. Fuller, Judge of said court, presiding. The 
plaintiff appeared in person and by his attorney 
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O. L. Rider, and the said defendants R. C. Wood, 
James W. Hill, E. R. Peoples, and John L. Mc- 
Ginn, appearing by their attorneys A. R. Heilig 
and John L. McGinn, and the defendants J. A. 
Jesson, Ray Brumbaugh, J. A. Healey, John A. 
Clark, George Preston and E. R. Peoples ap- 
pearing by their attorneys McGowan & Clark, 
and thereupon the respective parties, plaintiff 
and defendants, from day to day introduced 
their testimony in support of said issues until 
the 6th day of May, 1914, when all of said par- 
ties rested and the introduction of said testi- 
mony was closed, and thereupon the court, after 
hearing the arguments of counsel and after con- 
sidering the pleadings and the testimony, and 
being fully advised in the premises, did, on the 
11th day of June, 1914, make and file its find- 
ings of fact and conclusions of law upon said is- 
sues; and now, to-wit, on this 15th day of June, 
1914, the court being fully advised in the prem- 
ises, it is ordered, adjudged and decreed as fol- 
lows, to-wit: 


Jt 


‘‘ That the plaintiff have and recover of and 
from the defendants R. C. Wood, John L. Mc- 
Ginn, Ray Brumbaugh and J. A. Jesson, jointly 
and severally, the sum of $338,720 by reason of 
the declaration and payment on April 12th, 
1910, of the dividend upon the capital stock of 
the Fairbanks Banking Company set up in the 
complaint. 


ILE 


“That the plaintiff have and recover of and 
from the defendant J. A. Jesson the further sum 
of $13,400.00 by reason of the surrender of 
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shares of the capital stock of said company made 
between July 13, 1908, and September 12, 1908. 


IIT. 


‘‘ That the plaintiff have and recover of and 
from the defendants J. A. Jesson and James W. 
Hill, iointly and severally, the further sum of 
$1,500.00 by reason of the surrender of shares 
of the capital stock of said company made be- 
tween September 18, 1908, and October 13, 1908. 


ive 


“That the plaintiff have and recover of and 
from the defendants J. A. Jesson, James W. Hill 
and E. R. Peoples, jointly and severally, the fur- 
ther sum of $1,100.00 by reason of the surrender 
of shares of the capital stock of said company 
made between October 14, 1908, and March 13, 
IU). 


We 


“That the plaintiff have and recover of and 
from the defendants, J. A. Jesson, James W. 
Hill and Ray Brumbaugh, jointly and severally, 
the further sum of $1,000.00 by reason of the 
surrender of shares of the capital stock of said 
company made between March 14, 1909, and 
September 12, 1909. 


VI. 


“That the plaintiff have and recover of and 
from the defendants J. A. Jesson, Ray Brum- 
baugh and John L. McGinn, jointly and several- 
ly, the further sum of $3,000.00 by reason of the 
surrender of shares of the capital stock of said 
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company made between September 138, 1909, and 
October 12, 1909. 


VIL. 


‘‘ That the plaintiff have and recover of and 
from the defendants J. A. Jesson, John L. Mc- 
Ginn and Ray Brumbaugh, jointly and sever- 
ally, the further sum of $1,000.00 by reason of 
the surrender of shares of the capital stock of 
said company made between October 18, 1909, 
and January 18, 1910. 


VIL. 


‘That the plaintiff take nothing as against 
the defendants J. A. Healey, John A. Clark and 
George Preston by reason of any of the matters 
and things set forth in the complaint herein and 
that this action be and the same is hereby dis- 
missed as to said J. A. Healey, John A. Clark 
and George Preston. 


ID 


“That the plaintiff take nothing, further 
than as above specified, against the defendants, 
R. C. Wood. E. R. Peonles, John L. McGinn, J. 
A. Jesson, Ray Brumbaugh and James W. Hill, 
by reason of any of the matters and things set 
forth in the complaint herein, and that this ac- 
tion be and the same is hereby dismissed as to 
them in respect to all matters and things set up 
in the complaint herein, except as to the declara- 
tion and payment of said dividend and the sur- 
renders of the shares of the capital stock of said 
company as above specified; 
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“All of which is now finally ordered, ad- 
judged and decreed at the cost of the defendants 
R. C. Wood, E. R. Peoples, John L. McGinn, J. 
A. Jesson, Ray Brumbaugh and James W. Hill. 


“Let execution issue for the enforcement of 
above judgement and decree against the defend- 
ants R. C. Wood, E. R. Peoples, John L. McGinn, 
J. A. Jesson, Ray Brumbaugh and James W. 
Hill. 


‘‘ Dated Fairbanks, Alaska, this 15th day of 
June, 1914. 


EP. EK. PURER, 
Judge of the District Court, Ter- 
ritory of Alaska, Fourth Division. 


‘Entered in Court Journal No. 12, page 
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SPECIFICATIONS of ERROR. 
I. 


The court erred in granting defendants’ pro- 
posed Finding of Fact No. XXXVI, and in adopting 
the same over plaintiff’s objection as Finding of Fact 
XLV by the court. 


II. 

The court erred in granting defendants’ pro- 
posed Finding of Fact No. LI and in adopting the 
same over plaintiff’s objection as Finding of Fact No. 
XLIX by the court. 


DY. 
The court erred in denying plaintiff’s proposed 
Conclusion of Law No. 1, which is as follows: 


“The defendants John A. Jesson, James W. Hill, 
and R. C. Wood are jointly and severally 
liable for the following items: 


Purchase of Tanana Electric Com- 
any NOUS... 2 ee een O21 09 es 


Purchase of other past due notes 
from the partnership which are 
Smad. . .... aeeeeeeememnnee; 41911.56 


Accrued interest on partnership 
notes paid to Barnette, Hill and 
Wood and which was not col- 
SoC. i | sale 7500 


Balance of accrued interest paid to 
Barnette, Hill and Wood part- 
nership notes purchased...... $2142.81 


Surrender or Vyood's stock........ 13000.00” 
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PY. 
The court erred in denying that portion of plain- 
tiff’s proposed Conclusion of Law No. 1, which is as 
follows: 


“Purchase of Tanana Electric Com- 
any see ee. ccs sk Oa IIU Toe 


Vy. 
The court erred in denying that portion of plain- 
tiff’s proposed Conclusion of Law No. 1, which is as 
follows: 


“Purchase of other notes past due 
from the partnership......... $41911.56” 


VI. 
The court erred in denying that portion of plain- 
tiff’s proposed Conclusion of Law No. 1, which is as 
follows: 


“Accrued interest on partnership 
notes paid to Barnette, Hill and 
Wood and which was not col- 
G5 210 ie Ma Oe le Sere 9 7500.” 


VII. 
The court erred in denying that portion of plain- 
tiff’s proposed Conclusion of Law No. 1, which is as 
follows: 


“Balance of accrued interest paid to 
Barnette, Hill and Wood on 
partnership notes purchased. .$32142.81” 


Vo: 
The court erred in denying that portion of plain- 


eh 


tiff’s proposed Conclusion of Law No. 1, which is as 
follows: 
‘Surrender of Wood’s stock...... $18000.” 


EX. 

The court erred in denying plaintiff’s proposed 
Conclusion of Law No. 6 in so far as the same relates 
to the surrender of $12,000 worth of stock, being the 
stock of Strandberg Brothers, $10,000; Emma 
Strandberg, $1,000; B. E. Johnson, $1,000, which 
said conclusion of law is as follows: 

‘‘ The defendants John A. Jesson, James W. 

Hill and E. R. Peoples are jointly and severally 

liable for surrenders of stock made between Oc- 

tober 14, 1908, and March 18. 1909, in the sum 
e156 13,100,00-7 


x 
The court erred in denying plaintiff’s proposed 
Conclusion of Law No. 10, which is as follows: 

‘‘ The defendants John A. Jesson, Ray Brum- 
baugh, John A. Clark, J. A. Healey, and George 
Preston are jointly and severally liable for sur- 
renders of stock made between January 19, 
1910, and October 25, 1910, in the sum of 56,- 
000.00.” 


XI. 
The court erred in denying plaintiff's proposed 
Conclusion of Law No. 11, which is as follows: 
‘The defendants J. A. Jesson, R. C. Wood, 


John L. McGinn and:Ray Brumbaugh are joint- 
ly and severally liable for one year’s interest 
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upon the amount invested in the stock of the 
First National Bank and sold to McGinn and 
Wood $10,000.00.” 


cal. 
The court erred in making that portion of Con- 
clusion of Law No. 8 by the court, which is as follows: 


‘“‘and that as to the other defendants in this suit 
this action should be dismissed.” 


XIII. 
The court erred in making and entering para- 
graph 8 of the decree herein, which is as follows: 


‘That the plaintiff take nothing as against 
the defendants J. A. Healey, John A. Clark and 
George Preston by reason of any of the matters 
and things set forth in the complaint herein and 
that this action be and the same is hereby dis- 
missed as to said J. A. Healey and John A. Clark 
and George Preston.” 


XIV. 
The court erred in making and entering para- 
graph 9 of the decree herein, which is as follows: 


“That the plaintit take nothing, further 
than as above specified, against the defendants 
R. C. Wood, E. R. Peoples, John L. McGinn, J. A. 
Jesson, Ray Brumbaugh and James W. Hill, by 
reason of any of the matters and things set forth 
in the complaint herein, and that this action be 
and the same is hereby dismissed as to them in 
respect to all matters and things set up in the 
complaint herein, except as to the declaration 
and payment of said dividend and the surrender 
of the shares of the capital stock of said company 
as above specified.”’ 
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XV. 

The court erred in refusing to enter judgment 
and decree in favor of plaintiff and against the de- 
fendants, J. A. Jesson, James W. Hill and E. R. Peo- 
ples, on account of the surrender of $12,000.00 worth 
of stock between October 14, 1908, and March 18, 
1909, being the stock of Strandberg Brothers, $10,- 
000.00, Emma Strandberg, $1,000.00, B. E. Johnson, 
51,000.00, and in dismissing plaintiff’s action there- 
for. 

XVI. 

The court erred in refusing to enter judgment 
and decree in favor of the plaintiff and against the 
defendants, J. A. Jesson, Ray Brumbaugh, John A. 
Clark, J. A. Healey and George Preston in the sum 
of $6,000.00 for surrenders of stock made between 
January 19, 1910, and October 25, 1910, and in dis- 
missing plaintiff’s action therefor. 


BVA. 

The court erred in refusing to make and enter 
decree and judgment against the defendants J. A. 
Jesson. James W. Hill and R. C. Wood in the sum of 
$27,997.38, on account of the purchase of the Tanana 
Electric Company notes. 


XVIII. 

The court erred in refusing to make and enter 
judgment and decree in favor of the plaintiff and 
against. the defendants, J. A. Jesson, James W. Mill 
and R. C. Wood in the sum of $41,911.56 on account 
of the purchase from the partnership of notes other 


than said Tanana Electric Company notes, which 
were past due at the time of purchase and are still 
unpaid. 


XIX. 

The court erred in refusing to make and enter 
judgment in favor of the plaintiff and against the de- 
fendants, J. A. Jesson, James W. Hilland R. C. Wood, 
in the sum of $7,500.00, on account of accrued inter- 
est on notes purchased from the partnership, which 
was paid to Barnette, Hill and Wood, and which is 
still uncollected. 


XX. 

The court erred in refusing to make and enter 
judgment in favor of the plaintiff and against the de- 
‘fendants J. A. Jesson, James W. Hill and R. C. Wood, 
in the sum of $32,142.81 on account of the balance of 
accrued interest paid to Barnette, Hill and Wood on 
partnership notes purchased. 


XXI. 

_ The court erred in refusing to make and enter 
judgment in favor of the plaintiff and against the de- 
fendants J. A. Jesson, James W. Hill and R. C. Wood, 
in the sum of $13,000.00 on account of the surrender 
of Wood’s stock. 


The foregoing assignments will be considered 
under the headings set out in the Brief of the Argu- 
ment. 


a 


BRIEF of the ARGUMENT. 


I. 


PURCHASES OF STOCK OF THE STRANDBERGS, JOHN- 


(a) 


(b) 


SON AND MCGINN. 


Said purchases were illegal, wrongful and in 
violation of the laws of the State of Nevada un- 
der which said corporation was organized (1. 
Oa, hoa) 


At the time said stock was purchased, said cor- 
poration had no surplus or undivided profits 
against which the same could be charged (F. 51, 
Rae 2 pe 


(c) Said purchases were acquiesced in by the direct- 


(d) 


ors and in some instances were made under their 
direction and with their express approval (F. 
Pek L9G e 


The Strandberg and Johnson stock was not tak- 
en back by the bank in satisfaction of a pre-ex- 
isting indebtedness (R. 214-217, substance of 
evidence thereon ) ; but said stock was purchased 
or taken back pursuant to an established custom 
of the bank. 


(e) The taking back of the McGinn stock was a pur- 


chase by the bank pursuant to an established 
custom of the bank. Hawkins, the cashier, was 
acting as agent of the bank in so doing and not 
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for himself (F. 38, 44; substance of evidence 
thereon, R. 209-214). 
—In re S. P. Smith Co., 1382 Fed. 618; 
Shuey Vv. Holmes, (Wash.) 54 Pac. 540. 


(f) The directors having authorized the advance- 


(g) 


(h) 


ment of the funds of the bank for the purpose 
of taking up the McGinn stock are liable there- 
for even though the stock was purchased for 
Hawkins individually. 


—Green V. Hedenberg, (Ill.) 42 N. E. 851. 


These stock purchases were made in defiance of 
the laws of Nevada under which this corpora- 
tion was organized and amount to a division of 
the capital among the stockholders. 


—Thompson V. Reno Savings Bank, (Nev.) 
( Pae.oe: 


When a person becomes a member of a corpora- 
tion organized under the laws of another state, 
he consents to be governed by the corporation 
laws of that state and his rights and liabilities 
are determined by the laws of that state. 


—Geissen Vv. London etc. Co., 102 Fed. 584, 42 


7 G.Cek, sls: 
Silver Mines v. Brown, 58 Fed. 644, 7 C. C. 
Aor 
eve xvanurdie (3 UU. 5. 222, 26 L. ed. 
3075 


-Railway Co. v. Gebbard, 109 U.S. 527. 


AG 


(i) The decisions of the Supreme Court of Nevada 
are controlling in the construction of its statutes. 


—Fairfield v. County of Gallatin, 100 U. S. 
50. 


(j) A corporation may not purchase its own stock 
when prohibited by statute, or out of its capital, 
or when to do so is prejudicial to creditors and 
other stockholders. 

—Cook on Corporations (6th ed.), Sec. 311; 

Thompson on Corporations, Secs. 1548, 
2054; 

Morawetz on Private Corporations, Sec. 
Mikes 

In re Smith Lawmber Co., 132 Fed. 618; 

Lowe v. Pioneer Threshing Co., 70 Fed. 
646; 

Tolman v. N. M. & D. Mica Co., (Dak.) 22 
N. Wos0s: 

Vercoutre Vv. Galden State Land Co., (Cal.) 
42 PAG 15: 

Kassler v. Kyle, (Col.) 65 Pac. 34; 

Martin v. Zellerback, 38 Cal. 307; 

F.N. B.v. Salem ete. Co., 39 Fed. 89, 95-97 ; 

Commissioner Vv. Thayer, 94 U.S. 681, 648, 
24 L. ed. 133; 

Bank v. Lanier, 11 Wall. 369, 20 L. ed. 172; 

Hall v. Alabama, etc. Co., 143 Alas 466, 39 
50. 285; 

Carre v. Slate Co., 56 N. H. 262; 

Hamor v. Taylor Rice Eitg. Co., 84 Fed 
Fey ; 

Farrington v. Tennessee, 95 U.S. 679, 686; 
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In re Brocking Mfg. Co., (Me.) 35 Atl. 
1K NLZAe 


Tait v. Pigott, (Wash.) 80 Pac. 172; 


Adams & Westlake Co. v. Deyette, 5 S. D. 
418, 425, 8S. D. 127; 

German Sav. Bk. v. Wulfekuhler, 19 Kan. 
60; 

Hall v. Henderson, 126 Ala. 449, 28 So. 
531; 

Crandell v. Lincoln, 52 Conn. 73; 


Com. Nabi y. Buren, 141 Til. 519, 32 N. 
KE. 420; 


Clapp v. Peterson, 104 Ill. 26; 

Bank v. Ross, 68 Conn. 29; 

Rogers v. Ogden etc., 30 Utah 188; 

New Eng. Trust Co. v. Abbott, 162 Mass. 
148; 

Blalock v. Kernerville Mfg. Co., 110 N. C. 
oor 

Van Brocklin v. Queen etc. Co., 19 Wash. 
BoO2: 


(k) The cases of In re Castle Braid Co., 145 Fed. 


(1) 


224; Copper Bell Mining Co. v. Costello, 95 Pac. 
94, and Barto v. Nix, 46 Pac. 10338, are not op- 
posed to the principle of the foregoing cases. 


The bank had a right of action against these 
faithless officers. The Receiver can enforce as 
an asset of the bank any remedy which the bank 


—Zane on Banking, Sec. 86; 


Coddington v. Canaday, (Ind.) 61 N. E. 
567. 


(m) Directors are liable for investment of the bank’s 
funds in ultra vires or unauthorized or forbid- 
den enterprises. 

—1 Michie on Banks & Banking, pages 341, 

one 

Cooper V. Hill, 836 C. C. A. 402; 

Briggs V. Spauiding, 141 U. S. 132, 35 
ed. 662; 

Trustees V. Bossicux, 3 Fed. 817; 

Thompson V. Greeley, 107 Mo. 577, 591-2; 

Marshall v. Bank, (Va.) 8 8. E. 586, 2 L. 
R. A. 534; 

Oakland Bank v. Wilcox, 60 Cal. 126; 

Stone v. Rottman, 183 Mo. 552, 82 8S. W. 76, 
83-84; 

In re Brocking Mfg. Co., (Me.) 35 Atl. 
VOW 

Green Vv. Hedenberg, (Ill.) 42 N. E. 851; 

Boswelt Vv. Alen, 168 N, Y. 157, 55 L. Ta 
Ay fou 

U. S. Vy. Bragions 108 U. S. 199, 27 lieved 
698; 

Evans v. U.S.) 158 U.S. 984, 38 led? Sour 

German Sav. Bk. v. Wulfekuhler, 19 Kan. 
60; 

Boyd Vv. Schneider, 65 C. C. A. 209, 131 Fed. 
Zio} 

Coddington v. Canaday, (Ind.) 61 N. E. 
SOc 


ee 


(n) Any by-law of this corporation which may have 
authorized it to make said stock purchases is 
void because in violation of the laws of Nevada. 

—State ex rel Corey v. Curtis, 9 Nev. 325; 


Herring v. Ruskin Co-op. Ass’n, (Tenn.) 
DZ oe Wao: 


Vercoutre Vv. Golden State Land Co., (Cal.) 
AS Paco vo: 


Cooper V. Hill, 36 C. C. A. 402, 407. 


ele 
PURCHASE OF STOCK FROM WOobD. 


(a) Wood was a stockholder of the corporation (F. 
Poa 5 20627, 29). 


(b) He afterwards, on June 30, 1908, sold his stock 
to the corporation and received therefor $13,000 
of its funds. This transaction was with the 
knowledge, consent and approval of the officers 
and directors of the corporation (F. 30, 31, 32, 
3004), 


(c) The purchase of said stock by the bank amount- 
ed to division of the capital, or a payment out of 
the money of the depositors, and was illegal, 
wrongful and in violation of the laws of Nevada 
(it oll, 52). 


(d) This is not an action between the parties to a 
contract for rescission of a completed contract; 
but is an action against faithless officers and 
agents for diverting and dissipating the funds 
of the bank. 


(e) 


(f) 


(9g) 


iy 


None of the exceptions sometimes recognized to 
the rule forbidding a corporation to purchase its 
own stock exist as to this transaction. 


The principles and authorities applicable to the 
purchases of the Strandberg, Johnson and Mc- 
Ginn stock, heretofore listed, are applicable to 
this transaction. Under these principles and 
authorities, the officers and directors participat- 
ing therein are liable to the Receiver herein. 


In addition to the foregoing grounds for recov- 
ery on this item, this transaction was fraudu- 
lent. Wood was a member of the partnership 
known as Fairbanks Banking Company. Among 
the assets transferred by said partnership to the 
corporation then being organized and by which 
the pretended excess of assets over liabilities 
was created in an amount sufficient to entitle 
Wood to this stock, there were transferred past 
due and worthless notes and over-valued stocks 
in excess of such pretended surplus. This pre- 
tended surplus had no existence and the corpo- 
ration received nothing for the stock issued to 
Wood for which it afterwards paid him $138,000. 
The officers and directors acquiesced in this 
transaction and consented to it with full knowl- 
edge of these facts. Moreover two of such of- 
ficers, Wood and Hill, appellees herein, were also 
members of the partnership and were personal- 
ly interested adversely to the corporation (F. 
22, 23,22 aee, 20, 47). 


Sees 


(h) Officers and directors of a corporation are not 


(a) 


(b) 


permitted to make use of their power or of the 
corporate property for their o wn advantage. 
(See authorities cited under next subdivision.) 


III. 
THE PURCHASE OF WORTHLESS NOTES. 


The partnership transferred to the corporation 
$69,908.94 worth of notes which were at the 
time past due and worthless and still remain in- 
the hands of the Receiver unpaid and uncollect- 
ible, and which were accepted by the officers and 
directors of the corporation at their face value 
(ie 278 


Of said notes were two executed by the Tanana 
Electric Company aggregating $27,997.38 
which depended for their value solely upon an 
alleged guarantee of the Scandinavian-Ameri- 
ean Bank, which guarantee never had any exist- 
ence in fact and the claim therefor had been re- 
pudiated by said last named bank prior to the 
time said notes were so transferred and accept- 
ed, and said repudiation was known to the of- 
ficers and directors of plaintiff bank. Said notes 
still remain unpaid. They were accepted and 
paid for by said officers and directors with 
knowledge that they depended for their value 
upon said alleged guarantee alone (F. 23, 24, 
57). 
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(c) Of said past due and worthless notes were also 


(d) 


notes aggregating $22,979.99 which said part- 
nership was, at the time of said purchase, carry- 
ing on its books in a “Doubtful Account.” Of 
said notes $12,860.61 are still in the hands of the 
Receiver unpaid and uncollectible (F. 35). 


The officers and directors accepted all of said 
notes with full knowledge on the part of each 
of them of the existence of the above facts (F. 
Dit) 


(e) Appellees Hill and Wood were each personally 


ey 


(g) 


interested in this matter adversely to the cor- 
poration of which they were also officers (F. 57). 
They should be held to the highest degree of fair- 
ness and good faith (see authorities cited be- 
low). 


This is not an action for rescission of an executed 
eontract, but one against faithless officers and 
agents for diverting and dissipating the cor- 
porate funds. 


The purchase and acceptance of these worthless 
notes at their face value amounted to wilful and 
fraudulent misconduct by the agents of the cor- 
poration, and they are liable for such damages 
as resulted therefrom. They are also liable for 
failure to use that degree of care which a pru- 
dent man would have used under the circum- 
stances. 

—1 Michie on Banks & Banking, pp. 267, 296- 

aot, O07 | 
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Piigge. spamamng, Lal U.S. 132, 35 L. 


ed. 662; 

Wardell v. Railroad Co., 103 U. S. 651, 26 
L. ed. 509; 

Koehler v. Hubby, 67 U. S. 717, 17 L. ed. 
339; 


Stearns v. Laurence, 28 C. C. A. 66; 
Trustees Vv. Bossieux, 8 Fed. 817, 


MOrshial Val oauvin ov. BK., (Va.) 8S. E. 
Sob 2 eke A, 534; 


Ryan V. Railway Co., 21 Kan. 365; 
F. & M. Bank v. Downey, 53 Cal. 466; 
Wilbur v. Lynde, 49 Cal. 290; 


Coddington v. Canaday, (Ind.) 61 N. E. 
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Bosworth v. Allen, (N. Y.) 61 N. E. 163; 


Kankakee Woolen Mills Co. v. Kampe, 38 
Mo. App. 229; 


Bundy v. Jackson, 24 Fed. 628. 


(h) A pretended authorization of the proposed in- 
corporators cannot shield the directors from li- 
ability for gross mismanagement against the 
claims of creditors of an insolvent corporation. 

—Bundy v. Jackson, 24 Fed. 628; 
Coddington v. Canaday, (Ind.) 61 N. E. 


567. 
MAW 
THE PAYMENT OF ACCRUED INTEREST TO THE PART- 
NERSHIP. 


(a) The partnership assets were transferred to the 
corporation at an agreed valuation, the terms of 


(b) 


(c) 


(d) 


(e) 


(f) 


eee | a 


which were embodied in a written instrument 
dated March 16, 1908. The transfer of the loans 
and discounts listed therein was for a fixed sum 
therefor (F. 15 and exhibit one to complaint, 
R. 44-62). This carried with it the right to all 
interest thereon both accrued and to accrue. 


Subsequently, on March 23, 1908, the accrued 
interest on said loans and discounts was com- 
puted to March 15, 1908, in the sum of $39,- 
642.81, which was placed to the credit of the 
partnership thereby increasing the liabilities of 
the corporation. This was acquiesced in by the 
directors with full knowledge of the facts (F. 
36, 57). This was a clear gift to the partners 
of the funds of the bank. 


In this transaction, Hill and Wood were also per- 
sonally interested adversely to the corporation 
(F.57) and again the requirement of good faith 
and fair dealing previously alluded to was vi- 
olated. 


In this item of accrued interest was also includ- 
ed interest on all of said past due and worthless 
notes (F. 32). 


It would have required almost double the amount 
of this accrued interest to offset the past due and 
worthless notes transferred. 


‘The pretended authorization of the proposed 
stockholders will not shield the directors for 
their gross and fraudulent mismanagement as 
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to this transaction. It was a wilful and wrong- 
ful diversion of the funds of the bank for which 
they are liable. 


—Michie on Banks & Banking, 296, 297; 
Coddington v. Canaday, (Ind.) 61 N. E. 
567; 
Boswortiiy, Alien, (N. Y.) 61 N. E. 163: 


Warde vehaoad Co., 103 U.S. 651, 26 
L. ed. 509; 


Ryan Vv. Railway Co., 21 Kan. 365; 


Briggs ¥. spaudiag, l4) U. 5S. 132, 35 L. 
ed. 662; 


Cooper V. Hill, 86 C. C. A. 402, 407; 
Bundy v. Jackson, 24 Fed. 628. 


V. 


INTEREST ON MONEY INVESTED IN FIRST NATIONAL 
BANK STOCK. 


(a) The funds of the plaintiff bank were tied up in 
this stock for an entire year. Said stock was on 
May 4, 1910, sold by said bank to appellees Wood 
and McGinn at the original purchase price and 
pursuant to an option previously given. At the 
time of said sale the appellees Jesson, Brum- 
baugh, Wood and McGinn were officers of plain- 
tiff bank. Nothing was ever realized on said in- 
vestment by plaintiff bank either as a dividend 
on the stock or as interest on the money in- 
vested (F. 55, 59). 


(b) 


The carrying of the stock in this manner and the 
subsequent sale thereof was a misappropriation 
of the bank’s funds and enabled Wood and Mc- 
Ginn to have the use of the bank’s funds for a 
year without cost to them. 


(c) This is another instance of the officers of the 


(d) 


(a) 


bank safe-guarding their own interests to the 
prejudice of the bank, and in it their fellow of- 
ficers acquiesced and are equally involved. The 
same principle of good faith and fair dealing in 
the management of corporate funds, heretofore 
considered, should apply here. 


The measure of damages is interest on the mon- 
ey so misappropriated at the legal rate of 8%. 
—Cooper V. Hill, 36 C. C. A. 402, 409. 


VI. 
INTEREST ON FOREGOING ITEMS. 


Appellee is entitled to interest on each of the 
foregoing items at the legal rate of 8% per an- 
num from the date of each misappropriation of 
funds. 
—Cooper V. Hill, 36 C. C. A. 402, 409; 
Burrows Vv. Niblack, 28 C. C. A. 180; 
Bundy v. Jackson, 24 Fed. 628. 


ARGUMENT. 


I. 


The Strandberg, Johnson and Mce- 


Ginn Stock Purchases. 


(a) APPELLANT IS ENTITLED TO JUDGMENT AGAINST 
APPELLEES, JOHN A. JESSON, JAMES W. HILL 
AND E. R. PEOPLES, JOINTLY AND SEVERALLY 
FOR $12,000 FOR THE PURCHASE BY THE BANK 
OF THE STOCK OF STRANDBERG BROS., EMMA. 
STRANDBERG AND B. E. JOHNSON. 


(0) APPELLANT Is ENTITLED TO JUDGMENT AGAINST 
APPELLEES, JOHN A. JESSON, RAY BRUMBAUGH, 
JOHN A. CLARK, J. A. HEALEY AND GEORGE 
PRESTON, JOINTLY AND SEVERALLY, FOR $6,000 
FOR THE PURCHASE OF THE JOHN L. MCGINN 
STOCK. 


The court’s Findings of Fact respecting these 
transactions in particular, and which are hereinbe- 
fore set out in full, are Nos. 82, 33, 44, 45, 48, 49, 50, 
51, 52, 58 and 54, the substance of which is as follows: 


There was a resolution of the board of directors 
of said bank requiring monthly statements, showing 
the condition of the bank, to be presented to said 
board and in accordance with said resolution there 
was, during the existence of the bank, presented to 
the board at each monthly meeting a statement show- 
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ing the condition of the bank, which statement was 
examined in detail by the board and by them ordered 
filed (F. 32). At the meeting of the board on July 
18, 1908, while the board was considering a written 
report showing in detail the condition of the affairs 
of the bank, the question of refunding to those desir- 
ous of giving up their stock in the bank was discussed, 
and it was the sense of the meeting that any stock- 
holder desirous of giving up his stock should be paid 
for the same and the stock returned to the treasury 
of said bank (F. 33). This meeting was held fol- 
lowing the taking up of the Wood’s stock in the sum 
of $13,000 on June 30, 1908, which is hereinafter 
charged as a ground for recovery by the appellant. 
After taking up the Wood’s stock, “frequent and 
continuous” surrenders of stock were made by the 
stockholders, amounting in all to thirty-eight dif- 
ferent and distinct transactions aggregating $42,000 
exclusive of said Wood’s stock. Stock so taken back 
by the bank was charged to treasury stock, and of 
the same only ten shares of the par value of $1,000 
were ever reissued. Said stock surrenders continued 
down to and including October 25, 1910, when the 
McGinn stock of the par value of $10,000 was taken 
up, for which the sum of $6,000 in cash was paid by 
the bank to McGinn (F. 44). 


That on November 18th, 1908, the stock of 
Strandberg Brothers (100 shares), Emma Strand- 
bery (10 shares) and B. F. Johnson (10 shares), 
which would aggregate a par value of $12,000 was 


taken up by the bank in part payment of a loan that 
the bank had theretofore made to Strandberg Bros. 
& Johnson, mining co-partners, and the bank also re- 
ceived at said time the further sum of $4,000 in cash; 
that said transaction amounted to the taking of 
stock for a pre-existing debt, rather than a purchase 
of stock by the directors; and that said directors be- 
lieved at said time that said loan was precarious, 
and, in taking said stock in partial satisfaction of 
said loan, they acted in good faith believing it to_be 
for the best interests of the corporation (F. 45). 


That John L. McGinn. the owner of 100 shares 
of the outstanding stock of said bank of the par value 
of $10,000 (F. 48), on October 138, 1910, demanded 
the right as a stockholder to inspect the books and 
papers of said bank and threatened that, unless such 
right was immediately granted, he would make ap- 
plication for an order permitting him to do so and also 
for the appointment of a Receiver; that the direct- 
ors, fearing that information obtained by such inves- 
tigation would be used by McGinn in promoting the 
interests of the First National Bank and that, if lit- 
igation was started, it would impair public confidence 
and perhaps start a run on the bank, authorized the 
cashier to loan a purchaser sufficient funds to pay for 
McGinn’s stock, one of the directors stating at said 
time that he had a purchaser who would purchase the 
same for $6,000, but that it would be necessary for 
him to borrow the money to do so; that the matter 
being urgent and a purchaser not immediately avail- 
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able, the cashier purchased the stock in his own name, 
gave his note to the bank for the purchase price there- 
of, and paid to McGinn $6,000, the proceeds of said 
note, for his 100 shares of stock; that thereafter, on 
or about October 25, 1910, said cashier, without the 
knowledge of any of the directors, cancelled his note, 
charged the amount thereof to the bank and surren- 
dered the stock to the bank, and the stock was there- 
after held as treasury stock (F. 49). That appellee 
Preston on account of sickness did not attend said 
meeting of the board of directors on October 18, 1908, 
and knew nothing of the action taken at the meeting 
of said board. 


That from October 14, 1908, to March 18, 1909, 
the appellees Jesson, Hill and Peoples were members 
of the board of directors (F. 53). during which timo 
to-wit, in November, 1908, the stock of the Strand- 
bergs and Johnson was taken up; and from January 
19, 1910, to October 25, 1910, the appellees Jesson, 
Brumbaugh. Clark, Healey and Preston were mem- 
bers of the board of directors (F. 53), during which 
time, to-wit, on October 18, 1910, the McGinn stock 
was taken up. 


The court further found generally as to all stock 
purchased by the bank as follows: 


Li. 


‘¢ That when stock was so taken back bv the 
corporation, the amount paid therefor was either 
paid in eash or notes held by the bank were can- 
celled and surrendered by the stockholders. 


SF 

The said bank had no surplus or undivided 
profits against which the same could be 
charged.” 


ce 
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“That the taking back of said stock and the 
payment therefor as aforesaid was illegal, 
wrongful, and in violation of the laws of the 
State of Nevada under which said corporation 
was organized.” 


LIV. 


That said stock surrenders so made as 
aforesaid were acquiesced in by said directors, 
and in some instances were made under their 
directions and with their express approval.” 
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On these Findings, the court concluded as a mat- 
ter of law that the appellees Jesson, Hill and Peoples 
were not liable for the purchase of said $12,000 worth 
of stock from Strandberg Brothers, Emma Strand- 
berg and B. E. Johnson, and dismissed appellant’s 
action therefor (C. of L. 8, R. 199; Decree 9, R. 203). 
As to the purchase of the McGinn stock, the court ai- 
lowed no recovery against appellees Jesson, Brum- 
baugh, Clark, Healey and Preston, directors at the 
time of said purchase, and dismissed appellant’s ac- 
tion therefor (C. of L. 8, R. 199; Decree 8 and 9, R. 
202, 208). Appellant proposed Conclusions of Law 
Nos. 6 and 10 (R. 205-6) allowing him recovery 
against said appellees on said items, which were de- 
nied. 


Appellant excepted to Findings of Fact Nos. 45 
and 49 (R. 217-218), and also excepted to the denial 
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by the court of said proposed Conclusions of Law 
Nos. 6 and 10 (fxs. 9, 10; R. 220), and also excepted 
to said dismissal (Exs. 12, 18, 14; R. 220-221). The 
above matters are assigned as error in Assignments 
of ETror NOs) leat, 14, Vo 6h aes. 
230-2). 


Appellant complains of said Finding of Fact No. 
45 to the effect that the purchase of the stock of said 
Strandberg Brothers, Emma Strandberg and B. E. 
Johnson amounts to the taking of stock in good faith 
in partial satisfaction of a pre-existing debt rather 
than a purchase of stock by the board of directors. 
The substance of the whole of the testimony upon 
which said finding was based is preserved in appel- 
lant’s bill of exceptions (R. 214 to 217) which is as 
follows: 


‘That the substance of the whole of the tes- 
timony offered and received on the trial concern- 
ing the surrender of said stock of the said 
Strandberg Brothers, Emma Strandberg and B. 
E. Johnson was that the said Strandberg Broth- 
ers and the said B. E. Johnson were mining co- 
partners and that the said Emma Strandberg 
was the wife of one of the said Strandbergs, and 
that on the 5th day of November, 1908. the said 
Strandberg Brothers were the owners of 100 
Shares of capital stock of said bank of the par 
value of $10,000.00 and the said Emma Strand- 
berg was the owner of 10 shares of said stock of 
the par value of $1,000.00 and the said B. E. 
Johnson was the owner of 10 shares of said stock 
of the par value of $1,000.00; that on the dth 
day of November, 1908, it was resolved by the 
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executive committee, the defendant Hill being 
present as a member thereof, that a loan of $15,- 
000.00 be made to Strandberg Brothers on the 
security of their 110 shares of Fairbanks Bank- 
ing Company stock and notes aggregating $2,- 
500.00, and that thereafter, on November 12, 
1908, at a meeting of the board of directors at 
which the defendants, J. A. Jesson, E. R. Peo- 
ples and James W. Hill were present, the min- 
utes of the meeting of the executive committee 
held on said November 5, 1908, were read, and 
on motion duly made and seconded, were ap- 
proved, ratified and passed as the action of said 
board. That pursuant to said proceedings a 
note in the sum of 317,050.00 payable to said 
bank, was executed by David Strandberg and 

trandberg Brothers & Johnson, dated Novem- 
ber 5th, 1908, due May 31, 1909, and the pro- 
ceeds thereof in the sum of $15,000.00 was placed 
to the credit of Strandberg Brothers & Johnson 
in their deposit account, and the said note of 
$17,050.00 was secured by the said stock of the 
said Strandberg Brothers and Johnson as col- 
lateral. 


“ That at a meeting of said executive com- 
mittee held on November 18, 1908, the defend- 
ants, J. A. Jesson and James W. Hill being pres- 
ent as members thereof, the matter of taking 
over the Strandberg Brothers and Johnson stock 
was discussed, and the minutes thereof further 
reciting that ‘In taking over this stock the pro- 
ceeds were to apply to the taking up of the loan 
of Strandberg Brothers to the bank. It wes 
moved by Ryan, seconded by Jonas, that Mr. J. 
A. Jesson take up the stock of Strandberg Broth- 
ers and Johnson at par on behalf of the bank. 
Motion carried.’ That at a meeting of the 
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board of directors held on December 12, 1908, at 
which the defendants James W. Hill, E. R. Peo- 
ples and J. A. Jesson were present as members 
thereof, the minutes of said meeting of the ex- 
ecutive committee held on said November 18, 
1908, were read, and on motion duly made and 
seconded were approved, ratified and passed as 
the action of the board. 


‘That on November 19, 1908, said note was 
cancelled and surrendered to the makers there- 
of, and said bank took up and cancelled the said 
stock of the said Strandberg Brothers and the 
said B. E. Johnson, aggregating $11,000.00 as 
aforesaid, and in addition thereto received from 
said Strandberg Brothers and Johnson the sum 
of $4,000.00 in cash. Said stock was charged to 
the account of Treasury stock and the deposit 
account of Strandberg Brothers & Johnson was 
credited $15,000.00 and subsequently the same 
was withdrawn by them. Afterwards, on No- 
vember 25, 1908, the deposit account of Emma 
Strandberg was credited $1,000, being the pur 
value of her said stock, and her 10 shares of 
stock cancelled and charged to treasury stock, 
and the amount so credited to her account was 
subsequently, to-wit, on February 16,1909, 
drawn out by her. That said board of directors 
believed, at the time said stock was taken up, 
that said joan was precarious, and said direct- 
ors in taking said stock in partial satisfaction of 
said loan did so in good faith and in the belief 
that it was for the best interest of said corpora- 
tion. That in order to get the said Strandberg 
Brothers & Johnson to take up said note and 
make said cash payment as aforesaid, it was nec- 
essary to include in said settlement the said 
stock of the said Emma Strandberg.” 


It will be seen from this testimony that on the 
5th day of November, 1908, the executive committee 
resolved to make a loan to said Strandberg Broth- 
ers in the sum of $15,000 on the security of 110 shares 
of stock of the Fairbanks Banking Company and 
notes aggregating $2500 and this resolution was af- 
terwards approved by the board of directors on No- 
vember 12th, 1908. Pursuant to these proceedings 
a note was executed by David Strandberg and Strand- 
berg Brothers & Johnson, dated November 5th, 1908, 
due May 31, 1909, and the proceeds thereof in the 
sum of $15,000 were placed to the credit of Strand- 
berg Brothers & Johnson. Undoubtedly, a corre- 
sponding charge was made to the loan account to bal- 
ance the transaction. It does not definitely appear 
what day said note was executed, but inasmuch as it 
was done pursuant to the above proceedings it could 
not have been at an earlier date than November 12th, 
1908. On November 18th, 1908, at the very most but 
six days after the execution of the note, the executive 
committee, at a meeting at which said Jesson and 
Hill were present as members, discussed the matter 
of taking over said stock and decided that in so doing 
“the proceeds were to apply to the taking up of the 
loan of Strandberg Brothers to the bank,” and upon 
motion it was decided “‘to take up the stock of Strand- 
berg Brothers & Johnson at par on behalf of the 
bank.” 

On November 19, 1908, at the most but seven 
days after the execution of said note and the placing 
of the proceeds thereof to the credit of Strandberg 
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Brothers & Johnson, said note was cancelled and sur- 
rendered to the maker thereof, and the stock of the 
said Strandberg Brothers & Johnson aggregating 
$11,000 together with the sum of $4,000 in cash was 
received by the bank. The stock was charged to the 
treasury account, and the deposit account of Strand- 
berg Brothers & Johnson was credited with $15,000, 
which was subsequently withdrawn by them. By 
these means Strandberg Brothers & Johnson got 
$15,000.00 of the bank’s funds and also their can- 
celled note in the principal sum of $15,000.00. All 
they ever gave up in return for these items was 
$4,000.00 in cash and stock of the par value of $11,- 
000.00, aggregating $15,000.00 in all. The proceeds 
of the note having been credited to them, there must 
have been a corresponding charge to them when the 
note was cancelled, leaving the remaining credit to 
them to arise out of said stock and cash. 


Afterwards on November 25th, 1908, Emma 
Strandberg surrendered her 10 shares of stock and 
received a credit of $1000 which was subsequently 
drawn out by her. 


The above action of the executive committee re- 
specting the taking up of said stock was approved 
by the board of directors on December 12th, 1908, at 
which meeting the appellees Hill, Peoples and Jesson 
were present as members thereof. That said direct- 
ors acquiesced in said stock purchase is found by the 
court in Finding No. 54. 
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Said stock purchase was in full accord with the 
previous dealings of the bank. After the purchase 
of the stock of R. C. Wood in the sum of $13,000 on 
June 30th, 1908, up to and including November 25th, 
1908, a period of approximately five months, said 
bank took up $28,000 of its stock (F. 80 and 53), ora 
total of $41,000.00 within nine months after com- 
mencing business. The court found that after the 
said purchase of the Wood’s stock of $13,000, “‘fre- 
quent and continuous surrenders of its stock were 
made by its stock holders” (I. 44). The purchase of 
the Strandberg and Johnson stock was in keeping 
with and pursuant to the policy of the bank expressed 
at the meeting of the board of directors on July 13, 
1908, ‘‘that any stockholder desirous of giving up the 
stock be paid for the same and the stock returned to 
the treasury of said bank” (F. 33). 


In the light of these proceedings the claim now 
made that the board of directors, within a week after 
making said loan realized that the loan was “pre- 
earious”’ and that said purchase was made in partial 
satisfaction of a “pre-existing debt,” was an after- 
thought. The proceeds of said note, $15,000, were 
placed to the credit of said Strandberg Brothers & 
Johnson. At the time the stock was taken back, the 
same was charged to the account of .treasury stock 
and their deposit account was credited with $15,000, 
which was subsequently withdrawn. If the purchase 
was made for the purpose of cancelling said note why 
was the $15,000 placed to their credit and they per- 
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mitted to withdraw thesame? This credit of $15,000 
was derived from the $4,000 cash and the $11,000 
stock surrender. If this stock and cash were used by 
the bank for the purpose of taking up the note, the 
same became the property of the bank and the pro- 
ceeds thereof would not have been placed to the cred- 
it of Strandberg Brothers & Johnson and subsequent- 
ly withdrawn by them. 


Just how the bookkeeping of these transactions 
was handled does not appear in detail. The net re- 
sult was two credits to Strandberg Brothers & John- 
son of $15,000.00 each, one of which was the proceeds 
of said note, and the other the stock ($11,000.00) 
and cash ($4,000.00). The stock, the court found, 
was charged to “Treasury Stock.” The cash received 
must have been charged to “Cash.’” When the note 
was cancelled it was necessary to balance the loan 
account by a credit thereto, and the only proper ac- 
count for the corresponding charge would be that of 
Strandberg Brothers & Johnson. This would then 
leave to their credit the $15,000 to be subsequently 
withdrawn by them in cash, and the stock and note 
entries completely balanced. 


On the theory that said stock and said $4,000 in 
eash took up said loan which had so suddenly become 
precarious, wherein was the bank benefited? The 
note was not due until May 31st following. The loan 
was made on the security of said $11,000 worth of 
stock and notes aggregating $2,500. This security 
was just as available on May 31st as on November 
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19th. Strandberg Brothers & Johnson were miners. 
The credit of such classes of men in the Fairbanks 
region may have been fluctuating; but there was only 
an unsecured margin of $1,500 to be affected by these 
fluctuations. It further appears that in order to get 
said cash of $4,000 it. was also necessary to include 
the taking up of the stock of Emma Strandberg in 
the additional sum of $1,000, and this sum was sub- 
sequently paid to her. The bank then in reality re- 
ceived but $3,000 in cash to apply toward the taking 
up of this note, which, together with the $11,000 
worth of stock belonging to Strandberg Brothers & 
Johnson, aggregates $14,000, assuming that the stock 
was worth par. In return for this the bank surren- 
dered said note of $15,000 thereby electing to take a 
loss of $1,000 within one week after the loan was 
made, while it could have lost but the unsecured bal- 
ance of $1,500, if it had waited until the note ma- 
tured. If the bank had carried the loan to its ma- 
turitv, it would not have lost to exceed $500 more 
than it did lose by accepting the stock and cash afore- 
said in payment of the note on November 19th. The 
capital of the bank was already impaired by previ- 
ous purchases of its stock by the bank; vet these di- 
rectors ‘in good faith” further impaired it to the ex- 
tent of $12,000.00 to save a possible increased loss of 
$500 six months afterwards. If the entire $2.500 
worth of collateral notes were worthless, the bank 
would have been no worse off in that respect when the 
Strandberg Brothers & Johnson note became due. Of 
course, it would not have received the cash payment 
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of $3,000: neither would its capital have suffered the 
further impairment of $12,000. The proceeds of the 
stock would have remained in its possession for the 
benefit of its creditors instead of being withdrawn by 
favored stockholders. With all respect for the judg- 
ment of the lower court, it is submitted that this 
transaction was not had in good faith and for the 
purpose of satisfying a pre-existing debt. It was 
simply a blind to cover up an illegal transaction. The 
debt came into existence contemporaneously with the 
pledging of the stock as collateral and was therefore 
not pre-existing. 


When said stock was taken back before the ma- 
turity of the loan which it was pledged to secure, it 
can not in fairness and good reason be said to have 
been taken back in payment of a pre-existing debt. 


Regardless, however, of the good faith of the di- 
rectors or the question of pre-existing indebtedness, 
the fact remains as found by the court in Finding 52 
that the taking back of this stock was “illegal, wrong- 
ful and in violation of the laws of the State of Ne- 
vada under which said corporation was organized.” 
Whether or not the debt was pre-existing, or whether 
or not the directors acted in good faith, the transac- 
tion was prohibited by law. The law applicable to 
this matter will be considered later in connection 
with the purchase of the McGinn stock. 


Appellant further complains of Finding of Fact 
No. 49 relating to the purchase of the McGinn stock. 
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The testimony upon which this finding of fact is 
based clearly discloses that the cashier who conduct- 
ed this transaction was acting therein as the agent 
of the bank and that, although the purchase was made 
in his name, it was made for the bank; hence when 
the cashier surrendered this stock to the bank after 
’ such purchase he only consummated the real trans- 
action. 


The substance of the testimony upon which this 
finding is based is as follows: 


‘¢ That the substance of the whole of the tes- 
timony introduced and received on the trial of 
said cause respectine the matter of the surren- 
der of said stock of said McGinn is as follows, 
to-wit: 


“That, at the time when the defendants 
George Preston, J. A. Healey. and John A. Clark 
were directors of the said Washington-Alaska 
Bank and about the month of October, 1910, and 
prior to the twelfth dav of said month, John L. 
McGinn, who had theretofore been a director of 
said Washington-Alaska Bank, formerlv Fair- 
banks Banking Company, and who had for a 
number of years been attorney for said bank, 
and was the owner of 100 shares of the capital 
stock thereof, notified the vice - president and 
manager of said bank, J. Albert Jackson, that 
he intended to exercise his rights as a stockhold- 
er to examine all the affairs of said bank and 
would do so, and further stated that he would 
sell his stock for the sum of $6,000.00. That the 
stock of said John L. McGinn was of the par 
value of $10,000.00; that he had received §2,- 
000.00 in dividends and that he was willing to 
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sel] said stock for the sum of $6,000.00; that he 
was one of the owners of the First National 
Bank of Fairbanks, having recently acquired 
that property, and that he needed all the money 
he could get; and that, as the First National 
Bank was a rival bank of the Washington-Alas- 
ka Bank, he did not desire to have any stock in 
the said Washington-Alaska Bank. 


“That an intense rivalry existed between 
said banks at said time, and there was keen com- 
petition in the purchase of gold-dust and the ac- 
quiring of banking business, and said John L. 
McGinn notified said J. Albert Jackson, vice- 
president and manager of the Washington-Alas- 
ka Bank, that he would exercise his right as a 
stockholder to demand an inspection of the books 
of said Washington-Alaska Bank and other rec- 
ords, thus enabling him to secure information 
respecting the clients, customers, creditors and 
debtors of the said Washington-Alaska Bank 
that could be by him used to the advantage of 
said First National Bank and greatly to the det- 
riment of said Washington-Alaska Bank. 


‘That said demand and said statements were 
by said J. Albert Jackson reported to the board 
of directors, or the greater part thereof, and an 
informal discussion was had by a number of 
said directors as to what was advisable to be 
done; that it was also reported by said vice- 
president and manager, J. Albert Jackson, that 
said McGinn had threatened that if his demand 
for an inspection of the books and records of said 
bank was not complied with he would bring a 
suit against the said Washington-Alaska Bank 
as a stockholder thereof, asking for the appoint- 
ment of a receiver, on the ground that, as a 
stockholder he was refused information that he 


was entitled to receive, and on the further 
ground that the officers of said Washington- 
Alaska Bank were mismanaging said bank, in 
that they were paying more for gold-dust than 
they were justified in paying, and for other acts. 


“That D. H. Jonas, one of the directors of 
said bank, stated to the directors, including said 
defendants, that he was satisfied that he could 
find a purchaser for said stock at the said price 
of $6,000.00; that thereafter and on the 12th 
day of October, 1910, at the regular monthly 
meeting of the directors of the Washington- 
Alaska Bank, the matter was considered by the 
board of directors and it was then reported by 
said D. H. Jonas, that he had not been able to 
see the prospective purchaser, but that he was 
satisfied that prospective purchaser would take 
said stock and would probably require a loan 
from the bank, as he did not at that time have 
sufficient money to make such purchase; that it 
was again reported by the vice-president and 
manager that said John L. McGinn was insis- 
tent on said matter and demanded that it be 
closed at once. 


“That at said meeting of 12th October, 1910, 
it was moved, seconded and duly carried that 
‘The officers extend a loan to the party to whom 
McGinn would sell and retain the stock in the 
bank as collateral.’ That it was reported at the 
said meeting by said D. H. Jonas that it might be 
some days before the prospective purchaser 
could be reached, and it was then decided by said 
board of directors, that, if it became necessary 
to prevent action being taken by said John L. 
McGinn, F. W. Hawkins, the cashier of the bank, 
be loaned the money necessary to pay for the 
stock, to-wit, the sum of $6,000.00, and that said 
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stock be held as collateral security for said loan, 
and that, when the prospective purchaser could 
be communicated with, a new loan could be made 
to said purchaser and the stock be issued to said 
purchaser and be held by the bank as collateral 
security for such new loan. 


“ That, in accordance with said agreement, 
said F. W. Hawkins borrowed from the said bank 
the sum of $6,000.00 which he paid to said John 
L. MeGinn for said stock and said stock was as- 
signed by the said McGinn in blank and said 
F. W. Hawkins executed his note to said bank 
for said sum. 


“ That thereafter, and without the know!- 
edge, consent or approval of the board of direct- 
ors, or of said defendants, as members of said 
board, said F. W. Hawkins cancelled his note 
and returned said stock to the bank, and said 
defendants knew nothing of said transaction un- 
til after said bank was closed. 


‘That the directors of said Washington- 
Alaska Bank had with them employees whom 
they trusted and who were under bond, and who 
had theretofore, so far as said defendants had 
knowledge or information, strictly performed 
the orders given to them by the board of direct: 
ors; that the board of directors had no informa: 
tion concerning the subsequent action of said 
F. W. Hawkins with regard to said stock until 
after the suspension of said Washington-Alaska 
Bank. 


‘“ That said directors refused in behalf of said 
bank to purchase said stock from said John L. 
McGinn, and did not purchase said stock, and 
the surrender of said note by said F. W. Hawk- 
ins was wrongful and without authority. 
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‘That no information was furnished to said 
board of directors that would lead them to be- 
lieve that the officers of said bank had done or 
performed any act or thing contrary to the in- 
structions given, and said defendants were never 
informed that the purchaser whom said D. H. 
Jonas claimed to be available had not purchased 
said stock. — 
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That at the time it was voted to loan said 
money to the purchaser of said stock, said stock 
was considered by said board of directors to be 
worth a sum in excess of $6,000.00 and said loan 
was considered a perfectly safe loan, and said 
directors had no reason to believe that said bank 
was not in a perfect!v solvent condition or that 
the McGinn stock was not worth the full sum of 
$6,000.00. 


‘“‘ That had said McGinn been permitted the 
rights claimed by him as a stockholder and ex- 
amined into the affairs of said bank, with a view 
of ascertaining its clients, customers, creditors 
and debtors, it would have caused said bank 
great irreparable damage and would have re- 
sulted to the benefit and advantage of the First 
National Bank, of which said John L. McGinn 
was one of the principal owners.”’ 


The facts clearly disclose that the cashier was 
acting as agent of the bank. He took up the stock 
with the funds of the bank, for the convenience of 
the bank, and not as an investment of his own. He 
held it simply as a trustee for the bank, for the pur- 
pose of disguising the transaction, until someone 
could be found who would take the stock, which was 
never done. When he subsequently cancelled his note 
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and delivered the stock to the bank, he did nothing 
more than complete the real transaction. The legal 
title to the stock never wasin him. None of the per- 
sonal funds of the cashier were invested, and it never 
was intended by this transaction to hold him as the 
purchaser of the stock. McGinn gave up his stock on 
the 13th of October, 1910, and the cashier on the 25th 
dav of October, but twelve days afterwards, cancelled 
his note, charged the amount thereof to the bank, sur- 
rendered the stock to the bank, and the said stock 
. was thereafter held as treasury stock. 


This transaction ended a !ong line of stock pur- 
chases aggregating $56,000. McGinn and other fa- 
vored stockholders got their money, and less than 
three months later this financial delirium which has 
been called a bank was turned over to receivers. The 
general course of the bank’s dealing in the matter of 
stock surrenders, conducted with the approval of its 
directors, makes a farce of their whimsical resolu- 
tions on the subject, and a pretense of their claims of 
good faith as to some particular transaction. 


A transaction almost identical to the McGinn 
purchase was presented to the United States District 
Court for the Northern District of Texas, In re S. P. 
Smith Lumber Company, 1382 Fed. 618. In that case 
one Smith and one Manafee owned substantially all 
the shares of a corporation's stock and they together 
with one other constituted the board of directors. The 
affairs of the company being in an unsatisfactory and 
precarious condition, Manafee was anxious to dis- 
pose of his interests in the company and insisted that 
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Smith buy him out and as a means for accomplish- 
ing his purpose threatened Smith with a receivership. 
In order to “get rid of him” Smith bought him out by 
transferring to him certain promissory obligations 
of the company together with a sum of money from 
the funds of the company and took the transfer of 
the stock to himself. The court said: 
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The Manafee shares were transferred to S. 
P. Smith but the consideration for the transfer 
flowed from the company. In view of this fact 
the transaction was no doubt a purchase by the 
company of its own shares.”’- 


The case at bar is much stronger than the Smith 
case, because in it the purchase was made by the 
cashier with the funds of the bank, at the request of 
the bank, and for the convenience of the bank. 


In Shuey v. Holmes, (Wash.) 54 Pac. 540, Shuey 
as receiver of a bank sued Holmes to recover on a 
note given by Holmes to the bank. It appeared that 
it was represented to Holmes by the bank that it had 
come into possession of some of its own stock, includ- 
ing the shares in question, which it was contrary to 
law for it to hold, and at its request Holmes took 30 
shares of the stock temporarily and gave his note 
therefor until the stock could be sold, and paid for by 
an actual purchaser. As an accommodation to the 
bank Holmes took the stock and executed and de- 
livered the note sued on. It was held that by such 
transaction Holmes incurred no liability to the said 
bank on said note. 
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The court having found (F. 52) that the taking 
back of the Strandberg, Johnson and McGinn shares 
of stock, and the payment therefor, was illegal wrong- 
ful and in violation of the laws of the State of Nevada, 
judgment should be entered in favor of the appellant 
on these transactions against the directors and of- 
ficers participating in such transaction. One can not 
shield himself against the consequences of a violation 
of positive law under the cloak of expediency and 
good faith. If the court believes that Hawkins real- 
ly was the purchaser of the stock and did not buy it 
as the agent of the bank, the fact still remains that 
he made the purchase with the funds of the bank and 
with the approval of the directors. In Green Vv. Hed- 
enberg, (Ill.) 42 N. E. 851, a group of stockholders 
sold to another group of stockholders and others 864 
shares of the capital stock of a corporation. The of- 
ficers of said corporation permitted $15,200 of cor- 
porate funds to be used in making part payment on 
the purchase. Although it was found that the stock 
was purchased for the individuals and not for the 
corporation, still the court held that the officers, hav- 
ing advanced corporate funds to the vendees of the 
stock in order to enable them to purchase, were per- 
sonally liable to a creditor of the corporation, and 
ordered that they pav. 


The general right of a corporation to purchase 
its own stock has been frequently before the courts 
and they are divided upon the question. The courts 
of England have established and rigidly adhered to 
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the rule that a corporation can not become the pur- 
chaser of its own shares. (Cook on Corporations, 
Sec. 309.) In the United States where such right has 
been allowed it is generally derived from statute; or, 
in the absence of a statute positively prohibiting it, 
the offending corporation was acting within some 
recognized exception of the rule prohibiting it, as 
where for instance it was not prejudicial to the rights 
of creditors or stockholders, or where the purchase 
was not made out of the capital but out of the surplus 
or undivided profits. In the case at bar the purchase 
was not only made out of the capital of the bank, or 
with the money of the depositors, but was prohibited 
by law. The bank had neither surplus nor undivided 
profits against which the same could be charged (F. 
51). It was hopelessly insolvent when it commenced 
buying up its outstanding stock, as will be seen by 
the following review of the facts found by the court: 


In addition to this frequent and continuous de- 
pletion of its assets by said stock purchases, the court 
found that from its inception the bank carried as an 
asset past due paper, taken over from the partner- 
ship which the bank succeeded, and which is now in 
the hands of the receiver ‘unpaid and uncollectible’’ 
aggregating $69,908.94 (F. 32), included in which 
are the notes of the Tanana Electric Company of 
$27,997.38, which were at all times utterly worthless 
(F. 33), and that the bank always had, and still had 
at the time this case was tried below, $341,949 of its 
assets, or $135,949 more than its maximum outstand- 
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ing capital, tied up in the capital stock of the Gold 
Bar Lumber Company (F.39), which said investment 
was eating itself up in the purchase and repair of 
equipment and never earning a dollar of profit (F. 
40); that on March 28, 1908, its assets were further 
depleted by a gift as a credit to the partnership com- 
posed of Barnette, Hill and Wood of $39,642.81, ac- 
crued interest on the loans taken over from said part- 
nership on the organization of the corporation bank 
(F.36), of which loans the Receiver now has the above 
mentioned $69,908.94, which are uncollectible. At 
the time the corporation took over the partnership, 
the partnership assets were accepted at a valuation 
of $790,940.31 and its liabilities at $538,940.31, leav- 
ing an apparent excess of $252,000 belonging to said 
partners (F. 15) for which they were issued stock to 
the amount of $52,000 and the remaining $200,000 
placed to the credit of Barnette and subsequently 
drawn out by him in cash (F. 45). Adding together 
these items of past due and uncollectible notes, the 
eredit to the partnership of said accrued interest, 
stock issued to partnership, and the Barnette credit 
item, they total $361,551.75, which immediately be- 
came additional liabilities of the corporation, and ran 
its total liabilities up to $900,492.06, or $109,551.75 
in excess of its resources counting Gold Bar Lumber 
Company stock as of full value. This was the real 
condition of the bank when it commenced business on 
March 16, 1908, with a “subscribed and outstanding 
eapital stock of $206,000. only a small portion of 
which was paid in cash” (F. 39). On the following 
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June 30th, it commenced buying in its outstanding 
capital stock, although all of it but $96,448.25 was 
already wiped out by said initial liabilities, and 
kept it up until $56,000 worth was bought in and paid 
for out of the funds of the bank; and the Receiver still 
owes $470,000 in excess of the value of its assets now 
in his hands (F. 66). 


The reason for denying a corporation the right 
to repurchase its own stock is generally grounded 
upon the principle either that the capital is a trust 
fund upon which the creditors have a prior claim over 
stockholders, or that creditors have a right to rely 
upon some added liability which attaches to one own- 
ing stock over and above the amount invested in such 
stock. In either case it is considered contrary to 
sound public policy to permit the stockholders to di- 
vide among themselves the fund to which the cred- 
itors look for the payment of their claims. Again it 
is prejudicial to the other stockholders. It is highly 
inequitable to allow one stockholder, without the con- 
sent of the others, to withdraw his share of the com- 
mon venture leaving all the others to risk what they 
have ventured in a joint enterprise. If the offending 
corporation had such right and exercised it to the full 
limit, all of its capital could be distributed to its stock- 
holders, or certain favorite ones, leaving the credit- 
ors and other stockholders only its promises to pay. 
Of course the right to re-issue the stock would be ex- 
istent but what could that avail when its assets have 
been depleted or consumed? Stock which merely 
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evidenced a liability to assessment would not avail 
creditors much in satisfying their claims. 


In his work on Corporations, section 311 (6th 
ed.), Mr. Cook, after alluding to the differences of 
opinion in the American courts as to the rights of a 
“corporation to purchase its stock, says: 


“The objection usually made to allowing a 
corporation to purchase its own stock is that 
thereby the corporate funds are expended and no 
property is received by the corporation, except 
the right to resell. This objection is merely a 
limit to the power of the corporation to pur- 
chase. In Illinois, the state where the right of 
the corporation to make such purchases is most 
clearly and decisively established, the collateral 
principle that such purchases are to be declared 
illegal and voidable at the instance of corporate 
creditors who are injured thereby is distinctly 
stated and rigidly applied. If the corporation 
is insolvent at the time of the purchase, it is 
clearly an invalid transaction, and will be set 
aside. The rule goes still further, and declares 
that if a corporation, by a purchase of shares of 
its own capital stock, thereby reduces its actual 
assets below its capital stock and debts, or if the 
actual assets at that time are less than the cap- 
ital stock and debts, such purchase may be set 
aside, and the guilty corporate officers, as well 
as the vendor of the stock, may be rendered li- 
able thereon at the instance of a corporate cred- 
ion 


In Thompson on Corporations, section 1548, it 
is said: 


“For a corporation to repurchase its shares 
at a price which the subscriber has paid for them 
is simply to distribute the trust fund of credit- 
ors, hereafter spoken of, among those from 
whom it was originally collected. That this can 
not be done as against creditors, if it has any, is 
plain. That it can not be done as against share- 
holders is equally plain. In the absence of spe- 
cial circumstances, such as rendering allowable 
compromises, it is safe to say that this can not 
be done as against other shareholders, in the ab- 
sence of statutory authorization, without wnan- 
wmous consent. For this reason, the general rule 
is that a corporation can not purchase and hold 
its own shares.” 


Again at section 2054, the same author says: 


‘““ The capital stock of a corporation being a 
trust fund for creditors, the general rule, in the 
absence of an enabling statute, is, that a corpo- 
ration cannot employ its funds in purchasing its 
own shares, thus distributing its capital among 
its shareholders to the manifest detriment of its 
creditors. As was observed by Lord HERSCHEL, 
L. C.: ‘Stringent precautions to prevent the re- 
duction of the capital of a limited company with- 
out due notice and judicial sanction, would be 
idle if the company might purchase its own 
shares wholesale,’ and if it were otherwise, the 
result would be that the shareholders would re- 
ceive back the money subscribed, and there would 
thus pass into their pockets what before existed 
in the form of cash in the coffers of the company, 
or of buildings, machinery, or stocks available to 
meet the demands of the creditors. And he also 
held that the purchase of shares for the purpose 
of reselling would be a trafficing or dealing in 


—_-) 


shares and unlawful. The rule which forbids a 
corporation thus to employ its funds rises to the 
grade of arule of public policy; and is so strong 
that, although power is conferred upon the com- 
pany to deal in the shares of joint-stock com- 
panies generally, this does not authorize it to 
deal in its own shares. Jt is immaterial wheth- 
er the transfer 1s made to the company itself, or 
to a nominee of the directors to hold in trust for 
the company; in the latter case, equally with the 
former, itis invalid.” 


In Morawetz on the Law of Private Corpora- 
tions, section 112, it is said: 


‘‘ A purchase by a corporation of shares of 
its own stock in effect amounts to a withdrawal 
of the shareholder whose shares are purchased 
from membership and a repayment of his pro- 
portionate share of the company’s assets. There 
is no substitution of membership under these 
circumstances as in case of a purchase and trans- 
fer of shares of a third person, but the members 
of the company and the amount of its capital are 
actually diminished. Whatever a transaction 
of this character may be called in legal phrase- 
ology, it is clear that it really involves an al- 
teration of the company’s constitution, just as 
the withdrawal of a member of a co-partnership 
with his proportionate share of the joint funds 
involves an alteration of the constitution of a 
eo-partnership. The amount of the company’s 
assets and the number of its shareholders are 
diminished. Every continuing shareholder is in- 
jured by the reduction of the fund contributed 
for the common venture; and the creditors who 
have trusted the company upon the security of 
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the capital originally subscribed, or who are en- 
titled to expect that amount of security, are en- 
titled to complain. 
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It is no answer to say that shares having a 
market value must be regarded like any other 
personal property, and that no person is injured 
if a solvent corporation in good faith purchases 
shares in itself at their market value, inasmuch 
as the shares so purchased are property in the 
hands of the company and may at any time be 
reissued or sold. No verbiage can disguise the 
fact that a purchase by a corporation of shares 
of itself really amounts to a reduction of the com- 
pany’s assets and that the shares purchased in 
fact remain extinguished, at least until the re- 
issue has taken place. The fact that such a 
transaction may not necessarily be injurious to 
any person is not a sufficient reason for support- 
ing it. It 7s contrary to the fundamental prin- 
ciple of the stockholders and is condemned by the 
plainest dictates of sound policy. To allow the 
directors to exercise such a power would be a 
fruitful source of unfairness, mismanagement 
and corruption. It is for these reasons that a 
shareholder can not be allowed to withdraw from 
the corporation with his proportionate amount 
of capital either by a release and cancellation be- 
fore the shares have been paid up or by a pur- 
chase of the shares with the company’s funds.” 


In Thompson Vv. Reno Savings Bank, 7 Pac. 68, 
decided by the Nevada Court, the articles of incor- 
poration fixed the capital of the bank at $100,000.00 
put it was agreed between the stockholders that only 
thirty per cent of the stock need be paid in. One Lake 
was a stockholder and upon the failure of the bank, 


suit was brought against him by the receiver for the 
remaining seventy per cent due on his stock. He in- 
terposed this agreement as a defense. The court, af- 
ter holding that the capital stock of a corporation, or- 
ganized under the laws of the state for the purpose 
of banking, is the amount paid or promised to be 
paid for the purpose of incorporation, and it is a 
“fixed sum, not to be increased or diminished, except 
in the mode permitted by the statute,” characterizes 
such an arrangement as one “‘made in defiance of the 
statute under which the bank was incorporated.” and 
then quotes section 3543 of the Compiled Laws, as 
follows: 


“Tt shall not be lawful for the directors to 
divide, withdraw or in any way pav to the stock- 
holders or any of them, any part of the capital 
stock, nor to reduce the amount of the same.” 


The decision last cited ought to settle this litiga- 
tion in favor of appellant. It is a decision of the Ne- 
vada Supreme Court construing the identical law un- 
der which the corporation for which appellant is Re- 
ceiver was organized. The transaction amounted to 
a division of the capital among the stockholders in 
the case at bar. Nevada is the parent state of this 
corporation and in construing its statutes the deci- 
sions of its Supreme Court are controlling. (Fair- 
field v. County of Gallatin, 100 U. S. 50). When 
a person becomes a member of a corporation organ- 
ized under the laws of another state, he consents to be 
governed by the general corporation laws of that 


97 


state and his rights and liabilities are tested and de- 
termined by such laws. (Giesen v. London ete. Co., 
102 Fed. 584, 42 C. C. A. 515; Silver Mines v. Brown, 
58 Fed. 644, 7 C. C. A. 412; Relfe v. Rundle, 108 U. 
S. 222, 26 L. ed. 337; Railway Co. v. Gebbard, 109 U. 
_ 8.527.) In the Nevada case, above cited, there was 
an agreement to surrender a part of the capital 
agreed to be paid, which was condemned. In the case 
at bar, there was surrendered a part of the active 
capital—the very corpus of the bank—and it for more 
cogent reasons should not be tolerated. 


In the case of Smith Lumber Company, 132 Fed. 
618, heretofore referred to, the court said: 


‘“‘ In the United States, I take it, the weight 
of authority upholds the right of a corporation, 
in the absence of a statutory prohibition, to be- 
come the purchaser of shares of its own stock; 
but the courts which have most distinctly an- 
nounced and upheld this doctrine have most def- 
initely held to and rigidly enforced the collateral 
principle that a corporation can not become such 
purchaser when it results in a fraud upon the 
rights of, or injury or loss to, the creditors of the 
corporation. The danger of fraud being per- 
petrated upon, or injury or loss resulting to the 
creditors was one of the potent reasons moving 
the courts of England to establish and adhere to 
the rule that a corporation can not become the 
purchaser of its own shares. In view of the con- 
trary doctrine obtaining in most of the courts 
of this country, the safety of the creditors of the 
corporation lies in the recognition and enforce- 
ment of the collateral principle above set forth. 
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Were it not for the existence of this principle, 
creditors of corporations would occupy a most 
hazardous and precarious position.” 


In Lowe v. Pioneer Threshing Company, 70 Fed. 
646, the United States Circuit Court for the District 
of Minnesota allowed an injunction against carrying 
out a resolution adopted at a stockholders’ meeting 
to purchase the stock of certain stockholders 
by the corporation by transferring certain property 
and assets of the corporation therefor, where to do so 
would be in fraud of the rights of the minority pro- 
testing stockholders, even though the tendency in 
Minnesota was to permit the purchase of its stock by 
a corporation in the absence of charter prohibition or 
statute forbidding it, at least if made out of the prof- 
its derived from the business of the corporation. 


In Tolman v. N. M. & D. Mica Company, ( Dak.) 
22 N. W. 505, a contract for the repurchase of shares 
of stock was held to be in violation of the laws of Col- 
orado under which the corporation was organized, 
which laws forbid corporations to use any of their 
funds for the purchase of stock in their own company 
or corporation except such as may be forfeited for 
non-payment of assessments. In this case it was al- 
leged that the contract of repurchase was made in 
pursuance and fulfillment of a contract previously 
made by the company for the purchase from plain- 
tiff’s assignor of his interest in a certain Mica mine, 
a part of the consideration for which purchase being 
said shares of stock so contracted to be repurchased. 
It was held that the contract was illegal. 
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In Vercoutre v. Golden State Land Company, 
(Cal.) 48 Pac. 375, the defendant company had a by- 
law to the effect that a stockholder desiring to sur- 
render his stock and withdraw from the corporation 
might do so upon giving the required notice and there- 
upon on surrender of his stock be entitled to receive 
from the corporation the surrender value thereof. 
The Fairbanks Banking Company had a very similar 
by-law (F. 42). Vercoutre sought to surrender his 
stock under this by-law and the court said: 


‘‘ The further finding that article 16 of the 
by-laws aforesaid was illegal and void necessari- 
ly followed. Inasmuch as under the provisions 
of sections 301 and 354, Civil Code, the corpora- 
tion can adopt only such laws as are not incon- 
sistent with the constitution or existing laws of 
this state, it follows that any regulation or rule 
that it may adopt under the form of a by-law 
which contravenes the'provisions of an existing 
law is invalid and has none of the elements of a 
by-law. 


‘« Section 309 of the Civil Code forbids the 
withdrawal or payment tothe stockholders of 
any part of the capital stock of a corporation 
except upon its dissolution, or at the expiration 
of its term of existence.” 


In Kassler v. Kyle, (Col.) 65 Pac. 34, the stock- 
holders adopted a resolution reducing the amount of 
the capital stock in a bank one-half and providing 
that certificates of deposit should issue to the stock- 
holders in payment for the stock surrendered by 
them. The court said: 
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‘‘ Independently of statute, except in the in- 
stance thereby expressly permitted, banking cor- 
porations are inhibited from purchasing their 
own stock. To the stockholders of bank stock 
certain liabilities attach in favor of the general 
creditors. Ifabank may purchase its own stock, 
this liability can be avoided, its capital depleted 
and there would be no security to the depositors 
except in the bank itself.” 


In each of the foregoing cases the transactions 
herein complained of are unqualifiedly denounced as 
illegal just as the lower court declared them to be in 
the case at bar. They were illegal because prohibit- 
ed by statute as well as because they contravene pub- 
lic policy. In the case at bar, they are found by the 
court to violate the laws of Nevada. Ought not, then, 
the directors with whose approval and under whose 
direction these illegal acts were done be held liable 
for such wrongful diversion of funds? If these pur- 
chases had been made out of surplus or undivided 
profits they would have been no less illegal, but injury 
to creditors might not have resulted. This bank was 
in a State of insolvency from its inception. Within 
four months after it commenced business it pur- 
chased Wood’s stock and paid him $13,000 therefor, 
and there were then no profits or surplus against 
which the same could be charged. Frequent and con- 
tinuous purchases were made, in all aggregating 
$56,000 down to within two months and a half of the 
time the bank ceased to do business, and, as found by 
the court, the bank had no surplus or undivided prof- 
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its against which any of the same could be charged. 
It must therefore have been in a continuous state of 
insolvency. 


In further support of the principle that a cor- 
poration can not buy its own shares of stock where 
prohibited by statute, or where it has neither surplus 
nor undivided profits against which the same can be 
charged, see: 

Martin v. Zellerbach, 38 Cal. 307; 

First Nat. Bank v. Salem etc. Co., 39 Fed. 
89, 95-97; 

Commissioner V. Thayer, 94 U.S. 631, 6438, 
24 L. ed. 133; 

Bank v. Lanier, 11 Wall. 369, 20 L. ed. 172; 


Hall v. Alabama etc. Co., 143 Ala. 468, 39 
50, 250. 


Currier v. Slate Co., 56 N. H. 262; 

Hamor v. Taylor, Rice Eng. Co., 84 Fed. 
Vrsitl & 

Farrington v. Tennessee, 95 U.S. 679, 686 ; 


In re Brocking Mfg. Co., (Me.) 35 Atl. 
IW 


UG Ve igove, ( Wasi.) 80! Pac, 112; 


Adams & Westlake Co. v. Deyette, 5 8S. D. 
Ali) W275 )t8) Sn 3S Ar 

German Sav. Bank v. Wulfekuhler, 19 Kan. 
60; 

Hall v. Henderson, 126 Ala. 449, 28 So. 
dal: 

Crandall v. Lincoln, 52 Conn. 73; 


Com. Nat. Bank v. Burch, 141 Ill. 519, 32 
N. E. 420; 
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Clapp v. Peterson, 104 Ill. 26; 

Bank v. Ross, 68 Conn. 29; 

Rogers v. Ogden etc., 30 Utah 188; 

New Eng. Tr. Co. v. Abbott, 162 Mass. 148; 

Blalock v. Kernerville Mfg. Co., 110 N. C. 
oo. 

Van Brocklin v. Queen etc. Co., 19 Wash. 
502; 

Green V. Hedenberg, (Ill.) 42 N. E. 851. 


The lower court undertook to excuse the di- 
rectors from lability on the Strandberg transaction 
because said surrender was made in payment of a 
pre-existing debt, and from lability on the McGinn 
transaction because thereby the bank was:being re- 
lieved of a dissatisfied and annoying stockholder; but 
the laws of the State of Nevada did not permit a bank 
to buy back its own shares for such reasons; other- 
wise the court could not have found that the transac- 
tions were in violation of said law. 


On the trial below, reliance was had upon the 
eases of In re Castle Braid Co., 145 Fed. 224; Copper 
Bell Mining Company V. Costello, (Ariz.) 95 Pac. 94, 
and Barto v. Nix, (Wash.) 46 Pac. 1033; but neither 
of these cases sustain the position of the lower court. 
In the Castlc Braid Company case the contract of 
purchase was made with the assent of all the stock- 
holders and it did not appear that the corporation 
was insolvent at the time. Nor was the purchase con- 
sidered by the court to be prohibited by the Statutes 
of New York. In that case the court said: 
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The purchase of stock of the corporation by 
the corporation from the stockholders is not pro- 
hibited or forbidden, but payment therefor from 
the capital may be and probably is.” 


In the Copper Bell Mining Company case, supra, 
Costello brought an action in Arizona to foreclose 
two mortgages on property of the corporation. The 
Copper Bell Mining Company was originally incor- 
porated under the laws of the State of West Virginia. 
Subsequently a new corporation bearing the same 
name was organized under the laws of Arizona 
which took over the West Virginia corporation. It 
appears that one Gleeson was the owner of 8000 
shares, being a small amount of the stock of the cor- 
poration, and was its superintendent and manager. 
His management of the company was believed to be 
injurious, and in order to get rid of him the officers 
of the company on behalf of the company purchased 
his stock. In order to make a part cash payment they 
borrowed $15,100 from Costello secured by a first 
mortgage on the property of the corporation and ex- 
ecuted to Gleeson a second mortgage thereon for the 
balance of the purchase price, which mortgage he as- 
signed to Costello. In defense the corporation plead- 
ed, among other things, that its act in executing the 
mortgage was wltra vires and that at said time the 
corporation was insolvent. The court said (95 Pac. 
OS) : 

“ In this country, while some states forbid it, 


the better rule seems to be that in the absence of 
statutory requirement and where there 18 no 
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statutory liability on the stock, a solvent corpo- 
ration may in good faith purchase its own stock 
subject to the rights of creditors upon a showing 
that they have been injured thereby, and in some 
instances of non-assenting stockholders, to have 
such purchase declared illegal. In the case be- 
fore us we think the purchase by the company of 
its stock was a valid one as against the corpora- 
tion. It was done in the discretion of the officers 
of the company in good faith, and in the exer- 
cise of their control of the affairs of the company 
for the purpose of getting rid of a superin- 
tentendent, the owner of a small amount of 
stock, whose management of the company 
was believed to be injurious. At the time of 
the purchase there is no evidence that the com- 
pany was insolvent, or that any of the 
officers or directors of the company, or any of 
its stockholders, had any reason to so believe, or 
that Costello or Reilly had any knowledge of the 
subject whatever. * * * In this case no proof was 
offered of any statute of West Virginia on the 
subject, and no Arizona statute prohibits such 
purchase. In the absence of any statute prohibit- 
ing the purchase by a corporation of itsownstock, 
such purchase is a transaction not per se void; 
but its validity depends upon the circwmstances 
of the case. The transaction might in some in- 
stances be avoided by stockholders who did not 
assent, if injured. Jt might be avoided by cred- 
itors who were injured. But there are no such 
facts in the record before us of the condition of 
the company at the time when the purchase of 
this stock was made as would warrant us in de- 
claring the purchase illegal at the instance of the 
corporation.” 


Subsequently the same case came up again be- 
fore the court and the court said (100 Pac. 807, 810) : 


< 


We are clearly of the opinion that « pur- 
chase by the West Virginia Company of its orn 
stock made with Costello’s knowledge could not 
be upheld if existing creditors were in fact in- 
jured thereby. The difficulty with the appel- 
lant’s position is that the record does not bear 
him out in his assumption that the creditors 
were injured by such purchase. The trial court 
found that at the time of the execution of the 
notes and mortgages the West Virginia Com- 
pany had assets largely in excess of its indebt- 
edness.” 


“In each of the last two cases, the court was par- 
ticular to point out the absence of any statute for- 
bidding the purchase as well as the fact that the cor- 
poration had assets in excess of its indebtedness and 
that it resulted in no loss to creditors. In the case 
at bar, the laws of Nevada prohibited the purchases 
and the same were made out of the bank’s capital and 
resulted in loss to the creditors. 


In Barto v. Nix, supra, after the bank had pur- 
chased the stock, it re-issued it to defendants. Suit 
was brought by the Receiver to collect an assessment 
upon the stock, and defendants contended that the 
bank had no authority to take back the stock and re- 
issue it. While the court intimated that a corpora- 
tion had authority to take back its stock in payment 
of the indebtedness of one of its stockholders, this was 
only said by way of argument in answer to defend- 
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ants’ contention. The whole matter was finally dis- 
posed of by saying: 


‘‘ But, whether it did or did not (have such 
authority), these defendants, who were the 
managers of the bank, cannot defend upon the 
ground that what was done was not authorized 
by the law.” (46 Pac. 1034.) 


It will be seen that the Washington Court did 
not consider it essential to its decision whether or not 
a bank could take back its stock in payment of a debt 
due from its stockholders. 


For other stock purchases made by the bank, ag- 
gregating $21,000, the lower court entered judgment 
against the officers and directors participating there- 
in (Decree, R. 200-202). All purchases were con- 
demned by the court as illegal, wrongful and in viola- 
tion of law, and recovery for all should have been 
included in the Decree. 


These appellees purchased for the bank shares 
of its own stock and made payment therefor out of 
the capital of the bank and the money of the deposit- 
ors. The laws of the State of Nevada prohibited such 
transactions. Their acts were illegal, a plain mal- 
administration of the affairs of the bank. There is 
no room here for quibble over degrees and kinds of 
negligence for which directors are liable. Illegal acts 
amount in law to gross negligence and fraud, and the 
directors are liable for all losses occasioned thereby. 
Every illegal act isa breach of duty. Neither is there 
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any ground for quibble over the rights of creditors or 
stockholders as individuals to sue the officers of a cor- 
poration. This action is brought by the Receiver of 
the bank. Without doubt the bank could have sued 
its faithless officers for these acts, and any remedy 
which the bank might have the Receiver has and may 
enforce as an asset of the bank in his hands. (Zane- 
on Banks and Banking, SeC,86 : Coddington v. Cana- 
day, (Ind.) 61 N. E. 567.) Nor will good faith ex- 
cuse them for losses arising out of their own neglect 
of duty. They knew that these purchases were being 
made. They acquiesced in all of them. In many cases 
they were made under their direction and with their 
express approval. The courts are asked to go too far 
when they are asked to exempt from liability for re- 
sulting damages one who acts illegally, or to tolerate 
a conscious breach of positive duty because one claims 
to so act in good faith. The statute makes no such 
exception to its prohibition. In Bank v. Lamer, 11 
Wall. 369, 20 L. ed. 172, no doubt the bank officers 
acted in good faith when in violation of the currency 
act they accepted the stock of the bank as security 
for a loan; but the court nevertheless said such act 
was illegal. Nor does the criterion of reasonable care 
apply where the officers of a corporation are acting in 
excess of their power. If they knowingly exceed their 
authority and thereby inflict a loss upon the corpora- 
tion, what they did is not open to the test of reason- 
able care or good faith; but their liability follows as 
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funds of the bank in ultra vires and forbidden enter- 
prises. These propositions are sustained by the fol- 
lowing authorities: 
1 Michie on Banks & Banking, pages 841, 
myles 
Cooper V. Hill, 36 C. C. A. 402; 
Briggs v. Spaulding, 141 U. S. 182, 35 L. 
ed. 662; 
Trustees V. Bossieux, 3 Fed. 817; 
Thompson V. Greeley, 107 Mo. 577, 591-2; 
Marshall v. Farmers & Mechanics Sav. 
Bank (Wa) 3 5. E. 586, 2 lL. Ro Be 
Doe 
Oakland Bank v. Wilcox, 60 Cal. 126; 
Stone V. Rottman, 183 Mo. 552, 82S. W. 76, 
83-84 ; 
In re Brocking Mfg. Co., (Me.) 35 Atl. 
VOW: 
Green V. Hedenberg, (Ill.) 42 N. E. 851; 
Boswell vy. Allen, 168 N. Y. 157,55 L. R. A. 
(eau? 
U.S. ¥. Britvon, W08 U. S27 199; 27 levew 
698; 
vans Vv. U. S., 153 U.S. 584, 38 L. ed. Same 
German Sav. Bank v. Wulfekuhler, 19 Kan. 
60; 
Boyd v. Schneider, 65 C. C. A. 209, 181 Fed. 
LS 
Coddington. v. Canaday, (Ind.) 61 N. E. 
OO 
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In Michie on Banks & Banking, pages 341-2, it 
is said: 

‘Where a statute prohibits the doing of an 
act, or imposes a duty for the benefit and protec- 
tion of individuals, persons who disobey the pro- 
hibition or neglect to perform the duty render 
themselves liable to those for whose protection 
the statute was enacted for any damage or loss 
proximately resulting from such disobedience 
or neglect. Restrictions contained in statutes 
regulating the business of banking are, gener- 
ally, of this character, and for violations of the 
charter or general statutes, directors may ren- 
der themselves personally responsible to credit- 
ors and depositors who sustain loss thereby; as, 
for example, for waste of corporate funds and 
property by loaning money without security in 
cases where security is required to be taken, or 
investing the money of the bank in speculative 
enterprises forbidden by law, or accepting se- 
curities in payment of subscriptions to the cap- 
ital stock when it is required by law that such 
payments shall be in cash, or who otherwise com- 
mit violations of the charter or general law 
whereby the money or property of the corpora- 
tion is lost or wasted. * * * Where fraud or 
culpable negligence is shown, the directors can 
not excuse themselves by pleading mere honesty 
of intention. Good faith alone will not excuse 
them where there has been that lack of care, at- 
tention, and circumspection in their manage- 
ment of the affairs of the corporation which is 
exacted of them'as quasi-trustees.”’ 


In Briggs v. Spaulding, supra, it is said: 


“Our attention has not been called, however, 
to any duty specifically imposed upon the direct- 
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ors as individuals by the terms of the act, al- 
though if any director participated in or assent- 
ed to any violation of the law by the board he 
would be individually liable. * * * 


‘Tn any view the degree of care to which 
these defendants were bound is that which or- 
dinarily prudent and diligent men would exer- 
cise under similar circumstances, and, in de- 
termining that, the restrictions of the statute 
and the usage of business should be taken into 
Account.” 


In Trustees v. Bossieux, supra, and in Stone Vv. 
Rottman, supra, illegal acts of directors in paying di- 
vidends out of capital, or in permitting illegal over- 
drafts and investing the funds of a bank in prohibit- 
ed enterprises, were treated as amounting to gross 
negligence for which directors were liable. In the 
case last referred to, the Missouri Supreme Court, 
approving the conclusions of the referee, said: 


‘While the referee finds that the investment 
of the bank in the coal business and the carrying 
on of that business was illegal, and as far as 
those acts were concerned were intentional, yet 
he does not find that the injury resulting from 
such acts was intentional and wilful, but simply 
the result of negligence. In other words, the 
finding, in effect, is that there was no dishonesty 
practiced in the transaction with the coal com- 
pany, but that permitting the overdrafts, in view 
of the surrounding conditions of the coal com- 
pany was in fact gross negligence. The referee, 
in his conclusions, finds that the pleadings were 
sufficient to support a judgment, and he says 
that ‘the investment of the money in this coal 
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business was illegal. The money drawn by the 
coal company took the shape of overdrafts. The 
pleadings allege that the defendants negligently 
permitted these overdrafts. The fact that the 
overdrafts were illegal is consistent with and 
tends to sustain the allegation that the defend- 
ants were negligently permitting them’.” 


In Cooper V. Hill, supra, a case arising under the 
National Bank Act, it is said (p. 407): 


‘The Statutes of the United States are the 
measure of the powers of national banks, and 
these corporations can lawfully exercise none 
but those there expressly granted, and those fair- 
ly incidental thereto. * * * The officers of banks 
are bound to know and they are charged by the 
law with the knowledge of the extent and !im- 
itations of the powers of the corporations for 
which they act, and of their own authority as 
the agents of these corporations. It is said that 
they are not technically trustees of express 
trusts, but they are the agents of the bank, 
charged, under the national banking laws, with 
an implied trust to use the funds of the bank for 
the purposes specified in these laws, only, and to 
preserve them for their creditors and stockhold- 
ers. Every agent incurs a personal liability to 
his principal for losses occasioned by his unau- 
thorized acts under the general law, and the of- 
ficers of corporations are no exceptions to the 
rule. Upon this principle the directors and oth- 
er officers of a national bank become personally 
liable to the bank and its successor in interest, 
its receiver, for losses caused by their use of its 
funds for unauthorized purposes, as well as for 
culpable negligence in their use and for their 
fraudulent appropriations.” 
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In Oakland Bank of Savings v. Wilcox, supra, 
the California court, holding the officers of a bank 
liable for losses sustained on account of loans made 
in violation of a provision of its by-laws, said (p. 
140): 


‘‘ In this case neither the president nor the 
cashier had any authority to permit an account 
to be overdrawn. To make an overdraft was a 
fraud in law on the part of the drawer; to pay or 
authorize the payment was a fraud in law on 
the part of the officers paving or authorizing the 
payment. The money of the stockholders was 
invested, and of the depositors was deposited, 
to the end that the business should be managed 
as the by-laws should prescribe; those by-laws 
forbid loans to be made without the approbation 
of the finance committee; and when the presi- 
dent or cashier went beyond that, and loaned 
upon his or their own judgment, a violation of 
duty occurred.” 


In Thompson Vv. Greeley, supra, the Supreme 
Court of Missouri, holding the directors of a bank li- 
able to the Receiver for losses sustained because of 
illegal loans made, said (pp. 591-2): 

“ It is true the statute imposes no penalty or 
liability on either the corporation or its direct- 
ors for the violation of its provisions, and an 
action, therefore, must be at common law for 
breach of duty. Put every violution of law is a 
breach of duty. It has been seen that the di- 
rectors are responsible to the corporation they 
undertake to manage for all losses occasioned by 
any flagrant breach of their duty. Whether that 
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duty required good faith and honesty in the ad- 
ministration of the affairs of the corporation as 
is imposed at common law, or whether it was a 
.duty enjoined or an act prohibited by statute, 
could make no difference as far as the doing or 
omitting them might affect their liability. 


“The liability rests upon the common law 
rule which ‘renders every agent liable who vi- 
olates his authority to the damage of his prin- 
cipal.’ 1 Morawetz on Priv. Corp., Sec. 556. The 
statute fixed the authority of the directors in 
respect to the amount in which any person, firm 
or corporation might become indebted to the 
bank, and if they wilfully and knowingly per- 
mitted the Anchor Milling Company to become 
indebted to it to a greater amount than was au- 
thorized by the statute, and loss to the bank re- 
sulted therefrom, they are, and in right should 
be, liable for such losses. * * * The wilful vi- 
olation of the statute and consequent loss there- 
from, furnish sufficient proof of liability.” 


While the case last cited was an action at law, 


nevertheless the court recognized that the same prin- 
ciples would apply where the action was properly 
cognizable in equity. 


It may be contended that the by-laws of the bank 


(F. 42) impliedly authorized the purchase of its 
stock by the bank. But it has been held by the Ne- 
vada court and other courts that if the by-laws of a 
corporation are in conflict with the statutes of the 
state such by-laws are void. 


—State ex rel Corey Vv. Curtis, 9 Nev. 325; 
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Herring Vv. Ruskin Co-op. Ass’n, (Tenn.) 
525. Wot, 


Vercoutre V. Golden State Land Co., (Cal.) 
48 Pac ais. 


Cooper V. Hill, 36 C. C. A. 402, 407. 


In construing the constitution and statutes of 
another state, the decisions of the Supreme Court of 
that state are controlling. 

—Fairfield v. County of Gallatin, 100 U. S. 
50; 
Consumer Gas Trust Co. Vv. Quimby, 137 
Med sc2. eyo. A. 220. 


When a person becomes a member of a corpoia- 
tion organized under the laws of another state, he 
consents to be governed by the general incorporation 
laws of that state and his rights and liabilities are 
tested and determined by such laws. 

—Giesen Vv. London etc. Mtg. Co., 102 Fed. 
504; 47°C) CO eeero lo: 


ftelfe v. Rumdle, 103 U.S. 222, 226, 26 1h 
ed. 337; 


ailway.Co. v. Gebtand, 109 U.S. 527; 
i 


Silver Mines v. Brown, 58 Fed. 644, 7 C. C. 
ee 


It is respectfully submitted that judgment 
should be entered in this court, on the facts found by 
the lower court, in favor of appellant and against the 
appellees, John A. Jesson, James W. Hill and E. R. 
Peoples, for $12,000 for the purchase of stock from 
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the Strandbergs and Johnson, and against the appel- 
lees, John A. Jesson, Ray Brumbaugh, John A. 
Clark, J. A. Healey and George Preston, for the pur- 
chase of the McGinn stock. 


II. 


The Purchase of Wood’s Stock. 


APPELLANT IS ENTITLED TO JUDGMENT AGAINST AP- 
PELLEES JOHN A. JESSON, JAMES W. HILL AND 
R. C. WooD JOINTLY AND SEVERALLY FOR THE 
PURCHASE BY THE BANK OF THE STOCK OF SAID 
Woon. 


The facts are found in detail by the court and 
without repeating the various Findings thereon, 
which are copied in full in the forepart of this brief, 
the court is respectfully referred to Findings Nos. 8, 
Memo, (soo 10,11 12718, 14 15, 16 17, 1s, 19, 20, 
ame 26, 27, 25, 29, 30, 31, 32, 33, 34, 38, 41, 42, 51, 52, 
a3, 04, 57, supra. 


The transaction now under consideration differs 
from those stock purchases heretofore considered in 
that it was the claim of the appellees in their resnec- 
tive answers that in the organization of such cor- 
poration Wood never became either a subscriber to 
stock or a stockholder therein, and that he consented 
to the transfer of his share of the partnership assets 
to the corporation with the understanding that he 
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should have the option to take either cash or stock 
therefor and that within the period of such option he 
elected to take cash, as the result of which election the 
$18,000 in controversy was paid to him. But the 
court found these contentions against appellees, and 
on those findings this matter must be disposed of. 


In substance the court found that prior to Jan- 
uary 21, 1908, subscriptions for the capital stock of 
said corporation were circulated and “the name of 
R. C. Wood was subscribed thereto” by his partner 
EK. T. Barnette (F. 3); that on March 12, 1908, at a 
meeting of the subscribers to stock held immediately 
after the receipt of the articles of incorporation, 
Wood was “declared to be a stockholder of said cor- 
poration” (I. 13) ; that onisaid March 12, 1908, au 
meeting of the Board of Directors it was ordered 
“that stock issue to said Barnette, Hill and Wood in 
exchange for the property received from them by 
said corporation as follows: * * * Wood 220 shares” 
(F. 14); that on March 16, 1908, a written agree- 
ment signed by Barnette and Hill was entered into 
between the corporation and said partners fixing the 
value of the resources of the partnership to be trans- 
ferred to, and the amount of liabilities to be assumed 
by, the corporation, and fixing the amount of stock to 
be issued to Wood at 130 shares, “‘in which said agree- 
ment the said Barnette, Hill and Wood agreed to ac- 
cept stock of the corporation at its par value for the 
amount of assets in excess of said liabilities” (F. 
15); that at the time said written agreement was 
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signed and during the negotiations leading up to the 
making of the same Wood was in Seattle “but he was 
advised fully concerning the same by the defendant 
Hill by letter and telegram” (F. 19); that prior to 
the return of Wood to Fairbanks, he “offered to sell 
his stock in the corporation and to take in payment 
therefor part cash and a note for the balance, to be 
secured by said stock as collateral security” (F. 20) ; 
that when Wood returned to Fairbanks in April, 
1908, “‘he signed said written agreement so entered 
into as aforesaid, knowing that the same contained 
said clause requiring him to take stock for his share 
of the assets of said partnership so transferred to 
said corporation in excess of the liabilities thereof” 
(F. 21); that Wood was elected cashier of the cor- 
poration bank on March 12, 1908, and immediately 
notified thereof (F. 26) ; that Wood accepted said of- 
fice of cashier and on March 16, 1908, entered upon 
the discharge of the duties thereof, and on his return 
to Fairbanks in April, 1908, entered actively upon 
such duties and continued so to act until June 29th, 
1908, when he tendered his resignation to be effective 
at the close of business on June 30, 1908 (Gian ) al 
which time he demanded that there be paid to him 
$18,000 as the amount of his interest in the partner- 
ship assets (I". 38) ; that a certificate for 150 shares 
of the capital stock of said corporation bank was 
written up in the name of defendant Wood of the par 
value of $18,000 which was never detached from the 
stock book but was “carried on the books of the bank 
as outstanding stock from March 16, 1908, to June 
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30, 1908” (F. 29); that on June 30, 1908, a certifi- 
cate of deposit “with the approval of the officers and 
directors of said bank,” was issued to and accepted 
by Wood in the sum of $13,000 “‘in lieu of said stock,” 
which certificate was signed by the assistant cashier 
prior to the time said resignation of Wood became 
effective, ‘‘and said shares of capital stock were on 
the same day charged to treasury stock on the books 
of said bank” (F. 30) ; that subsequently Wood “‘drew 
out in cash from the funds of said bank” the amount 
of said certificate of deposit, $13,000 (F. 31). 


The court further found generally respecting all 
the purchases of stock by said bank as follows: 


LI. 


‘‘ That when stock was so taken back by the 
corporation, the amount paid therefor was either 
paid in cash or notes held by the bank were can- 
celled and surrendered to the stockholders. 


‘That said bank had no surplus or undivid- 
ed profits against which the same could be 
charged.” 


LI. 


“That the taking back of said stock and the 
payment therefor as aforesaid was illegal, 
wrongful, and in violation of the laws of the 
State of Nevada under which said corporation 
was organized.” 


LNs 


‘That said stock surrenders so made as 
aforesaid were acquiesced in by said directors, 
and in some instances were made under their 
directions and with their express approval.” 
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On these Findings of Fact, the court concluded 
as a matter of law that the appellees Jesson, Hill and 
Wood were not liable to appellant for the purchase of 
said $13,000 worth of stock, and dismissed appel- 
lant’s action therefor (C. of L. 8, R. 199; Decree 9, R. 
203). Appellant proposed Conclusion of Law No. 1 
allowing him recovery against said appellees for said 
item (R. 204-5), which was denied. Appellant ex- 
cepted to the denial of said proposed Conclusion of 
Law No. 1 (R. 218, Ex. 3) and particularly excepted 
to the denial of that portion of the same which related 
to said item (R. 220, Ex.8). Appellant also excepted 
to said dismissal (R. 220, 221; Ex. 12, 13,14). The 
above matters are assigned as error in Assignments 
of Error Nos. 3, 8, 12, 14, 21 (R. 229-234). 


From the foregoing facts found by the court 
there is no escape from the conclusion that Wood sub- 
scribed for the capital stock of said corporation bank; 
that he was accepted as such stockholder by the other 
subscribers; that he was recognized by the directors 
as such stockholder ; that he acknowledged himself to 
be such stockholder by his acts and conduct; that 
stock was issued to him and carried on the books of 
the bank, during all the time he was cashier, as out- 
standing stock; and that with the approval of the 
officers and directors of said bank and at a time when 
the bank had neither surplus nor undivided profits 
said stock was wrongfully and illegally purchased by 
the bank, which amounted to a division of the capital 
of the bank among the stockholders or else a payment 
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therefor out of the money of its depositors. At the 
time said stock was purchased and paid for, the de- 
fendant Jesson was a member of the board of di- 
rectors, and the defendant Wood was its cashier and 
a member of its executive committee (F. 34). The 
executive committee had the same powers as the 
board of directors subject to approval by said board 
Ose 


In this transaction, there is no claim that Wood’s 
stock was purchased in satisfaction of a pre-existing 
indebtedness or to be relieved of an annoying and dis- 
satisfied stockholder. None of the exceptions to the 
rule forbidding a corporation to purchase its own 
stock have any application here. It falls clearly with- 
in the general prohibition of the law. 


At the trial below, it was urged that recovery 
could not be had on account of this transaction be- 
cause it grew out of those matters connected with the 
taking over by the corporation of the affairs of the 
former partnership, which contract had been fully 
executed and could not in this action be now rescind- 
ed. The fallacy of that contention is two-fold: Furst, 
the taking back of Wood's stock does not arise out of 
such contract. He elected, as found by the court, to 
take this stock for his alleged share of the partner- 
ship assets, and became a stockholder in the corpo- 
ration. That completed the transaction involved in 
said contract. Everything happening afterwards 
was a new deal for the taking back of said stock. 
Second, this is not an action for rescission of such 
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contract, but one for damages against the officers or 
agents of the bank for their misconduct and mal- 
administration of the affairs of the bank. It is not 
an action brought by one of the parties to the con- 
tract against the other parties thereto; but is an ac- 
tion by the bank against the officers and agents for 
what they did in such capacity. True, Wood and Hil! 
were also parties to said contract; but they are sued 
herein as officers and agents of the bank and not as 
strangers to it. (Complaint, Pars. XIX, XX XVIII, 
R. 21-24-42.) If the principle of rescission of exe- 
cuted contracts were to be applied to this action, then 
it would follow of necessity that a principal could 
never maintain an action against his agent for mis- 
conduct or breach of trust. His only remedy would 
be to discover and intercept the act before its com- 
pletion. The bank would be remediless even in cases 
of embezzlement by its officers. 


The same authorities heretofore discussed when 
considering the purchase of the McGinn and Strand- 
berg stock are applicable to the purchase of Wood’s 
stock, and to them reference is now respectfully made. 
Under these decisions the officers and directors now 
before the court, namely, Hill, Jesson and Wood, who 
participated in such purchase, are unquestionably 
liable. 


In addition to the reason supported by the fore- 
going authorities for holding appellees liable for this 
transaction the attention of the court is invited to the 
fact that this transaction in itself amounted to a 
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fraud. Included in the assets transferred bv said 
partnership to the corporation bank and accepted by 
it at their face value were certain notes then past due 
and still remaining in the hands of the Receiver ‘“‘un- 
paid and uncollectible,” amounting to $69,908.94 (F. 
22). It appears (F. 14 and 15) that, by the terms of 
the written contract between the partnership and 
the corporation bank, the assets of said partnership 
so transferred to and accepted by it were valued at 
$790,940.31 and the agreed liabilities of the partner- 
ship were $538,940.31. This left an apparent excess 
of assets over liabilities of $252,000 which belonged 
to the three partners, of which amount the partners 
agreed to take $52,000 in stock of the corporation, 
one-fourth of which belonged to Wood. The remain- 
ing $200,000 belonged to Barnette as capital invest- 
ed in the partnership. The amount coming to Wood 
under this arrangement was $13,000, for which the 
stock in question was issued to him. It will thus be 
seen that Wood’s stock was issued in consideration of 
property transferred by the partnership to the cor- 
poration, included in which was said $69,908.94 of 
worthless notes, which would completely wipe out the 
consideration for said $52,000 worth of stock. Each 
of these appellees had full knowledge that said notes 
were past due at the time of said transfer (F. 57). 
Included in said past due paper were two notes of 
the Tanana Electric Company aggregating $27,- 
997.88 which at the time of said transfer were known 
to be utterly worthless (F. 23 and 24), and also in- 
cluded in said past due paper was paper of the face 
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value of $22,979.99 which, prior to said transfer, 
had been charged on the books of said partnership to 
a doubtful account, of which notes so charged to said 
doubtful account $12,860.61 “remains unpaid and 
uncollectible’ (F. 35). These last two items of loss, 
arising out of the transfer and acceptance of said 
past due paper, alone amount to $40,857.99 exclud- 
ing interest, one-fourth of which, or $10,214.50, un- 
questionably should have been deducted from the 
credit of $13,000 allowed in payment of Wood’s stock. 


In addition to this worthless paper there was 
transferred shares of the capital stock of the Gold 
Bar Lumber Company at a valuation of $341,949.00, 
which was clearly an overvaluation thereof (F. 25, 
40) ; and the partners were subsequently allowed and 
paid $39,642.81 as accrued interest on the loans and 
discounts so transferred. This last matter is consid- 
ered in another portion of this brief. 


The court found that these appellees, Hill, Wood 
and Jesson, were officers and directors of the corpora- 
tion bank at the time the written agreement for the 
issuance of said stock in exchange for said partner- 
ship assets and the acceptance of said past due notes 
at their face value, was entered into, confirmed and 
approved, and that said Hill and Wood were mem- 
bers of said partnership and ‘personally interested 
therein adversely to said corporaticn” and that they 
“acquiesced in said transaction and gave their con- 
sent thereto with full knowledge on the part of each 
of them of the facts heretofore found respecting said 
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transactions” (F. 57). To accept and pay for these 
Tanana Electric Company notes at their face vaiue, 
knowing that they were worthless was a gross viola- 
tion of duty on the part of these officers; exercise of 
the slightest care on their part would have saved the 
bank from any loss arising out of the paper which 
was then carried on the books of the partners as 
doubtful; exercise of ordinary care would have pre- 
vented them from accepting at full face value the en- 
tire amount of this worthless past due paper. These 
matters are considered in a subsequent subdivision 
of this brief. Only a fraudulent and wilful disre- 
gard of duty could have induced them, on June 380, 
1908, three months after they had taken over these 
assets and had occasion to observe from actual ex- 
perience their uncollectibility, to pay to Wood 
$13,000 in cash for his stock purchased with them. 
Thev knew, or by the application of the slightest in- 
telligence and diligence could have known that the 
bank had been defrauded by this former transaction ; 
and, knowing that, they deliberately turned over the 
fruits of the fraud, to the extent of $13,000, to a de- 
frauding party. It would have become them with 
much better grace to have then stood on the completed 
and executed contract. 


It may be well to call the court’s attention at this 
time particularly to the fact that these appellees, Hill 
and Wood, who participated in the foregoing trans- 
action as officers of the corporation. are the same Hill 
and Wood who were members of said partnership, 
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whose assets were transferred to and accepted by the 
corporation in payment of said stock. As members 
of the partnership they had full knowledge of the en- 
tire transaction, and, as officers of the corporation 
they, together with the appellee Jesson, who also had 
full knowledge of the facts in said transaction, ac- 
quiesced in the same and gave their consent thereto 
(F. 57). In the purchase of this stock by the bank, 
Wood had a direct personal interest which he safe- 
guarded to the neglect of his duty as an official of said 
bank. More specific attention will be given to this 
point hereafter in considering the liability of the of- 
ficers and directors for transactions arising out of 
the purchase of the partnership assets. 


ITI. 
The Purchase of Worthless Notes. 


APPELLANT IS ENTITLED TO JUDGMENT AGAINST AP- 
PELLEES JOHN A. JESSON, JAMES W. HILL AND 
R. C. Woop JOINTLY AND SEVERALLY FOR THE 
PURCHASE FROM THE PARTNERSHIP OF $69,908.- 
94 OF PAST DUE AND WORTHLESS NOTES; PAR- 
TICULARLY THE TANANA ELECTRIC COMPANY 
NOTES AGGREGATING $27,997.38, AND NOTES AG- 
GREGATING $12,860.61 WHICH THE PARTNER- 
SHIP WAS CARRYING IN AN ACCOUNT KNOWN AS 
“DOUBTFUL ACCOUNT” AT THE TIME OF SAID 
PURCHASE. 


The facts bearing upon this transaction are 
found in Findings 3, 4,5, 6, 7, 8,9, 10, 11, 12, 13, 14, 


== 1G = 


15, 16, 17, 18, 19, 20, 21, 22, 28, 24, 35, 36, 38, 39, 40 
and 57, supra. 


This transaction arises out of the taking over of. 
the affairs of the partnership by the corporation 
bank. According to the terms of the written agree- 
ment entered into between said partnership and said 
corporation, the corporation bank assumed the lia- 
bilities of the partnership, including an obligation of 
$252,000 to the partners individually, in consid- 
eration of the transfer to it of the partnership assets. 
As a part of these assets were certain specified loans 
and discounts, and included in this item were $69,- 
908.94 of paper then past due which the corporation 
accepted at face value, and which the court found is 
still in the hands of the Receiver “unpaid and uncol- 
lectible’ (F. 22). The above named Hill and Wood, 
appellees herein, together with one Barnette com- 
posed said partnership, and, upon the organization of 
the corporation bank, Barnette became its president, 
Hill its vice-president and member of its executive 
committee, and Wood its cashier, and they were such 
officers of the corporation when said written agree- 
ment was entered into. The appellee Jesson was at 
said time a member of the board of directors of the 
corporation. 


Included in said past due paper were two notes 
of the Tanana Electric Company, as to which the 
court made the following findings of fact: 


XXIII. 
‘“ That of said notes so past due as aforesaid, 
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there were two executed by the Tanana Electric 
Company in the sum of $27,997.88 which de- 
pended for their value upon the existence of an 
alleged guaranty of the Scandinavian-Ameri- 
can Bank to make advancements sufficient to 
cover the same; that said alleged guaranty nev- 
er had any existence in fact, and the claim there- 
for had been repudiated by said Scandinavian- 
American Bank prior to the time said note was 
accepted by said board of directors, and said re- 
pudiation was known to the members of said 
board. That said notes are still unpaid, and the 
same was at all times carried on the books of the 
said Washington-Alaska Bank, formerly Fair- 
banks Banking Company, as an asset in the sum 
of $27,997.38.” 


XXIV. 


That said board of directors and the officers 
of said bank accepted said notes of the Tanana 
Electric Company and paid therefor the sum of 
$27,997.38, with knowledge on the part of each 
of them that the same depended for their value 
upon said alleged guarantee alone.” 


ce 


In the matter of the “doubtful account” notes 
which were included in said past due paper, the court 
found: 


XXXV. 


“ That of the notes accepted from said part- 
nership as aforesaid and paid for by said cor- 
poration, there were charged on December 31, 
1907, by said partnership on the books of said 
partnership to an account known as ‘doubtful 
account’ the sum of $22,979.99 and said doubt- 
fulaccount, so including said notes in said 
amount, was then depreciated on the said books 
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to the amount of thirty-three and one-third per 
cent thereof, which said notes were accepted by 
said corporation and paid for by them in the 
amount aforesaid, to-wit, $22,979.99, all of 
which said notes were then past due, and of 
which there still remains unpaid and uncollect- 
ible the sum of $12,860.61. That of said notes 
so charged to said doubtful account as aforesaid, 
there was on December 31, 1909, charged by 
said corporation to the account of profit and loss 
on the books of said corporation the sum of $12,- 
192.50." 


TENGE 


c * * * That at the time the aforesaid res- 
olution was adopted by the said board of direct- 
ors to take over the business and affairs of said 
partnership; * * * and at the time said past due 
notes held by said partners were accepted and 
paid for by said corporation, including said 
notes of the said Tanana Electric Company and 
said notes which had been charged to the doubt- 
ful account of said partnership as aforesaid; 
* * * the following defendants now before the 
court in this action were officers and directors 
of said corporation and acquiesced in said trans- 
actions and gave their consent thereto with full 
knowledge on the part of each of them of the ex- 
istence of the facts heretofore found respecting 
said transactions, to-wit, James W. Hill, vice- 
president and member of its executive commit- 
tee, John A. Jesson, member of its board of di- 
rectors, R. C. Wood, its cashier. That the said 
Hill and Wood were also members of the part- 
nership with which said corporation contracted 
respecting said matters and were each person- 
ally interested therein adversely to said corpo- 
Fation,”’ 
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On these Findings the court concluded as a mat- 
ter of law that the appellees Jesson, Hill and Wood 
were not liable to appellant for the purchase of said 
notes, and dismissed appellant’s action therefor (C. 
of L. 8, R. 199; Decree 9, R. 203). Appellant pro- 
posed Conclusion of Law No. 1 allowing him to re- 
cover against said appellees for said transaction (R. 
204), which was denied. Appellant excepted to the 
denial of said proposed Conclusion of Law No. 1 (Ex. 
3, R. 218) and particularly excepted to the denial of 
that portion of the same which related to said trans- 
action (Ex. 5, 6, R. 219). Appellant also excepted 
to said dismissal (Ex. 12, 13, 14; R. 220; 221). The 
above matters are assigned as error in Assignments 
oi rror Nos. 3, 4, 5, 12, 14,17, 18 (R. 229, 231-223). 


The exercise by the directors and officers of the 
slightest degree of diligence would have saved loss on 
this transaction so far as the notes of the Tanana 
Electric Company and the notes charged to “doubtful 
account” on the books of the partnership prior to the 
transfer to the corporation, are concerned. These 
items aggregate $40,857.99. Appellees, Hill, Wood 
and Jesson acquiesced in the transaction with full 
knowledge of the facts, and Hill and Wood were per- 
sonally interested therein adversely to the corpora- 
tion whose interests it was their duty as officers to 
protect. There is really no room for the application 
of any rule of diligence to this transaction. Diligence 
is only important in determining whether or not the 
officers knew or could have known of any infirmity 
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in the paper. If they knew of such infirmity, and the 
court has found that they did so know, then there is 
no question of loss through failure to use due care to 
avoid it. This was wilful and fraudulent misconduct 
on their part, if not downright criminality. One can 
not purchase property known to him to be worthless, 
and then be heard to say that he carefully guarded 
against loss. Particularly is this true as to Hill 
and Wood who had a personal interest in the matter. 


It was contended on the trial below that there 
could be no recovery on this transaction, nor for the 
payment to said partners of accrued interest on said 
loans and discounts next considered in this brief, for 
the reason that each was a part of the contract for 
the taking over by the corporation of the partnership 
assets, which contract had been fully executed and 
could not be rescinded under the pleadings herein, if 
it could be at all. But again, appellant states that 
this is not an action for rescission of contract. It is 
an action to recover against faithless officers and 
agents of the bank such damages as the bank sus- 
tained on account of their actions. It is not a suit by 
one of the parties to the contract against the other 
party. If it were so, it would not have been proper 
or necessary to join as defendants all the officers and 
directors of the bank participating therein, but only 
those individuals who were members of the partner- 
ship. That this is not a suit for rescission of con- 
tract clearly appears from the complaint, especially 
Pars. 1X aud x2 eVill (Re 12-14.642)). Itavasvalso 
contended at the trial that the purchase of these notes 
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was authorized by the proposed incorporators. But, 
“As against the claims of creditors of an insolvent 
corporation, the directors cannot shield themselves 
from liability for gross mismanagement of its af- 
fairs by interposing a pretended authorization by the 
stockholder.” (Coddington v. Canaday, (Ind.) 61 N. 
567, 571.) 


The law bearing generally upon the liability of 
officers and directors for misconduct such as that 
found by the court in the purchase of these worthless 
notes has been reflected in the cases heretofore cited 
and commented upon in this brief. The attention of 
the court, however, is respectfully invited to the fol- 
lowing authorities dealing with transactions of the 
kind now particularly under consideration, namely: 

Michie on Banks & Banking, pp. 267, 296- 
2 36 ie 

Briggs V¥. opaulding, 141 U. 5. 132, 35 L. 
ed. 662; 


Marshall v. F. & M. Sav. Bank, (Va.) 88. 
Hyeoo0, 2 by haloes: 


Ryan v. hy. Co, 21 Kan. 365; 

F.& M. Bank v. Downey, 53 Cal. 466; 

Coddington v. Canaday, (Ind.) 61 N. E. 
SOT. 

Trustees Vv. Bossieux, 3 Fed. 817; 

Bosworth v. Allen, (N. Y.) 61 N. E. 163; 

Stearns v. Lawrence, 28 C. C. A. 66; 

Koehler v. Hubby, 67 U. S. 717, 17 L. ed. 
Bow: 

Wilbur v. Lynde, 49 Cal. 290; 
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Kankakee Woolen Mills Co. v. Kampe, 38 
Mo. App. 229; 


Wardell v. Railroad Co., 103 U.S. 651, 26 
L. ed. 509% 


Bundy v. Jackson, 24 Fed. 628. 


‘‘ The directors of a corporation are its pri- 
mary agents, and, in reference to corporate prop- 
erty act in the relation of trustees. The char- 
acter of their relation requires of them the high- 
est and most scrupulous good faith in their 
transactions for the corporation and the stock- 
holders. The Jaw does not permit them to man- 
age the affairs of the corporation for their per- 
sonal and private advantage, nor pecuniarily to 
be interested in contracts which other parties 
make with the corporation, through their influ- 
ence and direction.” 


—Ryanv. Railway Co.,21 Kan. 365 (1st Svl.). 


In Michie on Banks & Banking, pages 296-297, 
said: 


‘“ Wherever in dealings between an officer or 
agent and his bank the element of the personal 
interest of such officer or agent enters, so that he 
occupies, as regards such personal interest, a 
position adverse to that of the bank, a situation 
has arisen calling for the exercise of that degree 
of fairness and good faith known as wberriemae 
fidei. In every such transaction his conduct will 
be examined with the closest scrutiny, and it is 
his duty to not only make full disclosures of all 
material facts within his knowledge, but if, in 
such transaction, he represents both the bank 
and his own interests, then it is plainly his duty, 
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as an officer of the bank, to execute his trust with 
an eye single to the interests of the bank, and, 
in case of conflict, to guard the interest of the 
bank even to the loss or destruction of his 
own. * * * The directors of a corporation hold 
a fiduciary relation to the stockholders, and have 
been intrusted by them with the management of 
the corporate property for the common benefit 
and advantage of each and every stockholder, 
and by their acceptance of this office they pre- 
clude themselves from doing any act, or engag- 
ing in any transaction, in which their private 
interest will conflict with the duty they owe to 
the stockholders, and from making any use of 
their power or of the corporate property for 
their own advantage. Jt 7s against public policy 
to permit persons occupying fiduciary relations 
to be placed in such a position that the in fluence 
of selfish motives may be a temptation so great 
as to overpower their duty and lead to-a betrayal 
of their trust, and the rule is unyielding that a 
trustee shall not, under any circumstances, be 
allowed to have any dealings in the trust prop- 
erty with himself, or acquire any interest there- 
in. Courts will not permit any investigation 
into the fairness or unfairness of the transac- 
tion, or allow the trustee to show that the deal- 
ing was for the best interest of the beneficiary, 
but will set the transaction aside at the mere op- 
tion of the cestui que trust. There is no limit to 
the variety of the circumstances under which 
cases illustrating these principles may arise.” 


Even the rule that directors and officers are 
bound to use that degree of care which ordinarily 
prudent and diligent men would exercise under sim- 
ilar circumstances ought to render them liable for ac- 
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cepting and paying for this entire lot of worthless 
past due paper aggregating $69,908.94. 


‘“ Tf they became acquainted with any fact 
calculated to put prudent men on their guard, a 
degree of care commensurate with the evil to be 
avoided is required, and a want of care certain- 
ly makes them liable.”’ 


—Briggs Vv. Spaulding, supra. 


Stearns v. Lawrence, supra, 1S a case very sim- 
ilar to this one as respects the taking of the Tanana 
Electric Company notes. Stearns was president of 
a bank and one Baker was its cashier. The bank held 
certain paper on which Baker was either endorser or 
the maker thereof. This paper, Stearns exchanged 
for a note owned by Baker and executed by Anderson 
& Griffen. This Anderson & Griffen note denended 
for its worth upon the extent of a certain guaranty 
respecting the quantity of timber the lands in pur- 
chase of which it was executed would produce. The 
amount of the note was to be reduced at the rate of 
$3.50 for each thousand feet of lumber short of the 
guaranteed number of feet. Stearns purchased 
the note for the bank with full knowledge of such 
guaranty. The quantity of lumber on the land sold 
turned out to be below the number of feet guaranteed, 
and Anderson & Griffen enforced a credit against the 
bank for the deficiency. Afterwards the bank failed, 
and Lawrence as its receiver brought suit against 
Stearns for damages for alleged breach of trust and 


= 1125 


negligence. Decree was entered in favor of the re- 
ceiver. It was held (Syl. 8): 
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The purchase of a note by the president and 
managing officer of a bank, for which he paid 
from its funds over $20,000, with knowledge 
that it was burdened with a guaranty made by 
the pavee, which might defeat its collection, is 
such negligence as renders him liable to account 
to the bank or its creditors for any loss which 
resulted.” 


In Bosworth v. Allen, supra, the New York Court 
of Appeals said: 


‘Equitable jurisdiction extends to all cul- 
pable acts and omissions of the directors by 
which the pecuniary interests of the corporation 
are or may be injured. If they are treacherous 
to its interests and appropriate its property or 
intentionally waste its assets, or take money for 
official action, or ‘sell out’ by resigning, and thus 
give control to others, they are liable to account 
in equity to the corporation or its representa- 
tives, not only for the money or property in their 
hands, but also for such as they fraudulently dis- 
posed of or wasted, as well as for the damages 
naturally resulting from their officiai miscon- 
duct and even as we have recently held, for mon- 
ey received by virtue of their oifice.” 


Coddington v. Canaday, supra, is a very similar 
ease to the one at bar. In that case a bank, known as 
the Citizens Bank, on the expiration of its charter, 
reorganized, taking over the affairs of the old bank. 
The defendants were directors in the old bank and, 
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upon such reorganization, became directors of the 
new bank. The new bank afterwards became insol- 
vent and the Receiver brought suit against the di- 
rectors for damages arising out of their negligence 
and inattention in the management of its affairs. 
The complaint among other things charged that in 
taking over the old bank, said directors took over for 
the new bank real estate at an excessive valuation 
and some worthless notes, drafts, checks, etc., at their 
face value in payment of stock subscriptions and car- 
ried them on the books of the new bank at such face 
value. As a partial defense to this charge of the 
complaint, it was set up that the new bank with the 
consent of its stockholders and acting upon reliable 
legal] advice accepted the real estate, notes, judg- 
ments, etc., in payment of stock subscriptions and 
that, in the transfer of this property to it, agreed that 
it should be applied in discharge of all legal claims 
against the old bank; that the new bank accepted said 
property and proceeded to use, collect, sell and con- 
vert it toits own use. The agreement with thé stock- 
holders was in writing. In affirming the action of 
the lower court sustaining a demurrer to this defense 
he court said: 


“Corporations, ot he r than banking, may, 
perhaps, take property of certain kinds at rea- 
sonable valuation, and under circumstances en- 
tirely free from fraud, in payment of such sub- 
scriptions; but banks stand upon a different foot- 
ing, and the reasons which justify such dealings 
in the one case do not apply in the other. But, 
even if notes, bills, judgments, and the like, could 
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be taken by the directors in payment of stock 
subscriptions, they could not lawfully be so tak- 
en unless there was reasonable ground for be- 
lieving that they were good and collectible, and 
of the value at which they were to be received. 
If they were worthless, as charged in the com- 
plaint, it was the duty of the directors of the new 
bank to refuse to recognize them as payment for 
such stock subscriptions, and a failure to exer- 
cise ordinary care in accepting them in lieu of 
money was a breach of their duty as the agents 
. of the corporation. Such a transaction was a 
deviation from the usual course of business, and 
it devolved on the appellants to show that the 
notes, bills, judgments, etc., so taken and recog- 
nized by them were of the value at which they 
were transferred or that they exercised ordinary 
care in ascertaining their value, and had reason 
to believe them to be worth the amounts for 
which they were taken. An agent authorized to 
sell the property of the principal, or to collect 
debts due to him, is guilty of a gross breach of 
his duty, if, instead of obtaining money, he care- 
lessly receives worthless paper or securities. 
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But the appellants insist that the accept- 
ance of the notes, bills, judgments, and real es- 
tate by the directors of the new bank in payment 
of stock subscriptions was expressly authorized 
by the stockholders, and therefore the receiver, 
who represents the stockholders, is estopped 
from asserting any claim against the directors 
on this account. If the stockholders alone are 
interested, the argument of the appellants on 
this question might deserve serious considera- 
tion. The complaint alleges that the corporation 
is insolvent. The receiver therefore represents 
the interests of the creditors of the bank, as well 
as those of the stockholders. As against the 
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claims of creditors of an insolvent corporation, 
the directors cannot shield themselves from lia- 
bility for gross mismanagement of its affairs by 
interposing a pretended authorization for their 
wrongdoing by the stockholders.” 


By the use of worthless notes as an asset of the 
partnership, Hill, Barnette and Wood were enabled 
to pay for their $52,000 worth of stock in the corpora- 
tion, and Wood was enabled to convert his portion 
thereof, $13,000, into cash by the hereinbefore con- 
sidered sale of his stock. In Michie on Banks and 
Banking, page 367, it is said: 


‘‘ Where the directors of a bank take notes, 
judgments, and the like in payment of subscrip- 
tions to stock, it is incumbent on them to show 
that such notes, ete., were of the value for which 
they were transferred, or that they exercised or- 
dinary care in ascertaining their value, and had 
reason to believe them to be worth the amounts 
for which they were taken, in order to escape li- 
ability therefor, as such transactions are a de- 
viation from the usual course of business. For 
accepting such unauthorized securities in pay- 
ment for stock the directors may, in case of loss, 
be held personally liable for the full amount of 
the stock so paid.” 


It is respectfully submitted that appellant is en- 
titled to judgment against the said Hill, Wood and 
Jesson for $69,908.94 on this transaction. 
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IV. 


The Payment of Accrued Interest to 
Partnership. 


APPELLANT IS ENTITLED TO JUDGMENT AGAINST AP- 
PELLEES JOHN A. JESSON, JAMES W. HILL AND 
R. C. WOOD FOR $39,642.81 PAID TO SAID PART- 
NERSHIP AS ACCRUED INTEREST ON NOTES PUR- 
CHASED FROM IT BY SAID CORPORATION. 


This matter is covered by Findings 3, 4, 5, 6, 7, 
moO V2 STAG, 17, 18, 19, 20, 27, 22, 23. 
24, 35, 36, 37, 38, 39, 40 and 57 hereinbefore set out 
arate aU 


This transaction also arises partly out of the 
taking over of the business of the partnership by the 
corporation bank. Pursuant to the written agree- 
ment entered into for the accomplishment of this pur- 
pose, there was transferred to the corporation loans 
and discounts aggregating $353,842.54. This agree- 
ment, as found by the court (F. 15), is annexed as 
“Exhibit One” to the complaint and is found at pages 
44 to 66 of the record. A reference to it will show 
that said item of loans and discounts is made up of a 
great number of notes, listed separately both by num- 
ber and name of borrower and after each note is 
placed the amount thereof, a schedule of which is at- 
tached to the contract (R. 46, 56-62). In said agree- 
ment the partners are designated as “‘parties of the 
first part” and the corporation as “party of the sec- 
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ond part” (R. 44-45), and it is therein provided (R. 
Slay 


‘« The parties of the first part hereby assign, 
transfer and set over unto the party of the sec- 
ond part all of their outstanding loans and dis- 
counts as the same appear in the scheduled state- 
ment hereto attached marked ‘Exhibit A,’ and 
the notes of the debtors given to evidence the 
amount of such loans and discounts, together 
with all mortgages upon real or personal prop- 
erty that have been given to secure the same, and 
hereby agree that they will transfer to the party 
of the second part by proper endorsement all of 
said notes and mortgages and forthwith deliver 
the same unto the possession of the party of the 
second part. 


c  * * * The intention of this agreement be- 
ing to place the party of the second part in the 
shoes of the parties of the first part as to the 
banking business of the Fairbanks Banking 
Company as to all properties heretofore men- 
tioned and specified.” 


Leading up to the execution of this written 
agreement it appears from the Findings that said 
partnership (which was also known by the name of 
Fairbanks Banking Company), owing to financial 
difficulties, had been compelled in December, 1907, to 
suspend business and close its doors, passing into the 
hands of trustees (F. 4). In the forepart of Jan- 
uary, 1908, certain proposed incorporators held a 
meeting for the purpose of organizing a corporation 
to purchase, take over and absorb the business of said 
partnership. At said meeting negotiations for such 
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purchase were begun and a committee was appoint- 
ed to go into the details of the reorganization and re- 
port a basis upon which the business should be taken 
over (F.7). This committee met on January 5, 1908, 
end reported a scheme for accomplishing such pur- 
pose which, among other things provided the accept- 
ance of the partnership property on a basis of 
$288,000 in excess of its liabilities, and that all in- 
terest on existing loans as of December 19, 1907, be 
computed to February 15, 1908, and the amount of 
such accrued interest be placed to the credit of the 
old institution on the books of the new corporation, 
the same to be payable on or before December 31, 
1908 (F.8). This report was submitted to a meeting 
of the proposed incorporators on January 6, 1908, 
and adopted, and at the same meeting subscriptions 
to the capital stock were taken, and it was also agreed 
on behalf of the partnership that it would turn its 
property over to the corporation on the terms speci- 
fied in said report (F. 9, 10, 11). The Fairbanks 
Banking Company, a corporation, became such on 
January 21, 1908, and on February 8, 1908, a meet- 
ing of the subscribers to the capital stock was held 
for the purpose of executing their stock subscription 
notes, and the election of a board of directors to serve 
until the articles of incorporation arrived from Ne- 
vada (F. 12). Some time in March, 1908, said ar- 
ticles of incorvoration arrived, and immediately 
thereafter a meeting of the stockholders was held 
which elected a board of directors and adopted by- 
laws and “passed a resolution to the effect that the 
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matter of taking over the property of the Fairbanks 
Banking Company, a partnership, be left to the board 
of directors.” (F. 18.) Thereafter on March 12, 
1908, the board of directors held a meeting and adopt- 
ed the resolution of the proposed stockholders re- 
ferred to in Finding 8, “except that the resolution 
providing for the payment of accrued interest up to 
February 15, 1908, was by them amended so as to 
read ‘March 15,1908” (F. 14). On March 16, 1908, 
the written agreement referred to was entered into 
in which the value of the assets of the partnership in 
excess of its liabilities was reduced from $288,000 to 
$252,000 (F. 15) and no provision whatever was 
made for the payment of said accrued interest. The 
matter of preparing the paper for the transfer of 
said property was, by the directors, left to the ex- 
ecutive committee, who examined into the affairs of 
said partnership, and afterwards prepared and sub- 
mitted to the board of directors said written agree- 
ment and the same was approved by them (F. 17). 
It was signed on March 16, 1908, by said Barnette 
and Hill, two members of the partnership, and by 
the corporation through its president and secretary 
(F.15). Later on, in April, 1908, Wood, the remain- 
ing partner signed it, “knowing that the same did 
not provide for the payment of said accrued interest” 
(F. 21). On March 23, 1908, pursuant to the resolu- 
tion of the board of directors adopted on March 12, 
1908, said accrued interest was computed to March 
15, 1908, in the sum of $39,652.81, which was placed 
to the credit of said partners and subsequently paid 
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to them in cash (F. 36). At the time said accrued in- 
terest was computed and allowed to said partners 
and placed to their credit as aforesaid, the appellee 
Hill was vice-president of said corporation and mem- 
ber of its executive committee; Wood was its cashier; 
and Jesson a member of its board of directors. Each 
acquiesced in the transaction and gave consent there- 
to with full knowledge of the existence of the above 
facts found by the court, and Hill and Wood as mem- 
bers of the partnership were personally interested 
therein adversely to the corporation (F. 57). 


On the facts as thus found, the court concluded 
as a matter of law that the appellees Jesson, Hill and 
Wood were not liable to appellant for the allowance 
of said accrued interest and dismissed appellant’s 
action therefor (C. of L. 8, R. 199; Decree 9, R. 203). 
Appellant proposed Conclusion of Law No. 1 allow- 
ing him to recover against said appellees for said 
item (R. 204), which was denied. Appellant ex- 
cepted to the denial of said proposed Conclusion of 
Law No. 1 (R. 218, Ex. 3) and particularly excepted 
to the denial of that portion of the same which re- 
lated to said item (Exs. 6, 7, R. 219.) Appellant also 
excepted to said dismissal (Exs. 12, 18, 14; R. 220, 
221). The above matters are assigned as error in 
Assignments of Error Nos. 3, 6, 7, 12, 14,19, 20 (R. 
Z29, 250, 201, 232, 233). 


The payment to said partners of this accrued in- 
terest item was a clear gift to them of the assets of 
the bank. The so-called excess of partnership assets 


— 134— 


over liabilities aggregating $52,000 was more than 
exhausted by the purchase of 569,908.94 of worthless 
past due paper, heretofore commented on. To add to 
that a gift of $39,642.81 would make extreme gen- 
erosity to himself the criterion of duty on the part of 
an officer of a bank. It would have required 76 per. 
cent of this so-called excess to wipe out the Tanana 
Electric notes alone, paper known to be utterly worth- 
less and for which full value was paid. But the di- 
rectors even included in said item interest on the 
Tanana Electric Company’s notes, as well as all oth- 
er past due and worthless paper (F. 22). These of- 
ficers and directors also generously paid to said part- 
ners $341,949 for the capital stock of the Gold Bar 
Lumber Company which never yielded a dollar prof- 
it to the partners or the corporation (F. 40), and 
which was then tied up in litigation (Written Agree- 
ment, R. 40). In arriving at this valuation on said 
Gold Bar Lumber Company stock it was agreed in 
said written agreement that the value of its timber 
lands should be increased one-third, or $68,318.68, 
just prior to the purchase (R. 64). Having previ- 
ously given said partners $138,227.62 for worthless 
notes and increased valuation of this lumber com- 
pany stock, was it not time for these officers to begin 
exercising some degree of care in protecting the in- 
terests of those who were not interested adversely to 
said corporation? 


But it was contended at the trial that the pay- 
ment of this accrued interest item was made with the 
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approval of the incorporators. The answer is found 
in Coddington v. Canaday, (Ind.) 61 N. E. 567, 571: 
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; As against the claims of creditors of an in- 

solvent corporation, the directors can not shield 
themselves from liability for gross mismanage- 
ment of its affairs by interposing a pretended 
authorization by the stockholders.” 


But this transaction, even if tentatively au- 
thorized by the proposed incorporators, was not in- 
cluded in the written agreement thereafter entered 
into wherein the full details on which the transfer was 
to be made were reduced to writing and signed by 
both the corporation and the partnership. While the 
proposed incorporators in their proposal for reor- 
ganization did provide as set out in Finding 7 for 
computing interest on existing loans to February 15, 
1908, they also proposed the acceptance of the notes, 
properties and securities of the partnership at a val- 
uation of $288,000 in excess of its liabilities (F. 8). 
This was nothing but a proposed basis for reorgani- 
zation. But after the incorporation was completed 
and when the stockholders came to act upon the mat- 
ter, they, left “the matter of taking over the property” 
of the partnership to the board of directors (F. 15). 
When the board came to act, it adopted and approved 
the resolutions of the proposed stockholders except 
thevy provided for payment of accrued interest to 
March 15, 1908 (F. 14), instead of February 15, as 
proposed by the incorporators. Thus it will be seen 
that the directors did not act in pursuance to said res- 
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olution. The board of directors then left the matter 
of preparing the papers for the transfer to the ex- 
ecutive committee, under whose direction the above 
mentioned written agreement was prepared and af- 
terwards submitted to and approved by the board (F. 
17). This committee ‘examined the affairs of said 
partnership” (F.17). We don’t know how thorough 
that examination was or what it disclosed further 
than that after such examination the written agree- 
ment was prepared and it omitted all reference to al- 
lowance of accrued interest, and reduced the excess 
of purported assets over liabilities from $288.000 to 
$252,000 (I. 15). 


The terms of the written agreement are plain. 
“The parties of the first part do hereby assign, trans- 
fer and set over unto the party of the second part al! 
of their outstanding loans and discounts as the same 
appear in the scheduled statement hereto attached 
and the notes of the debtors given to evidence the 
amount of such loans and discounts. * * * The in- 
tention of this agreement being to place the party of 
the second part in the shoes of the parties of the first 
part * * * as to all properties hereinbefore mentioned 
and specified” (R. 51-2). In said schedule, each loan 
is listed separately followed by the amount thereof, 
and the total aggregates $353,842.54 (R. 56-62). 
The sale of the notes carried with them the interest 
accrued and accruing. This became the final agree- 
ment between the parties, and pursuant to it the 
transfer was made. The directors had no power to 
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change the terms of this plain agreement and place 
to the credit of partners said sum of $39,642.81. It 
was a gift to them pure and simple. It not only was 
an act in violation of the writteri agreement but it 
violated the proposal of the intended incorperators 
as well. It was a wilful, wrongful diversion of the 
assets of the corporation for which they are liable. 
The matter is covered generally by the principle of 
the authorities heretofore cited. The following are 
specifically referred to: 


Briggs vo spauiomgy lal U. S. 132, 35 L. 
ed. 662; 

Coddington v. Canaday, (Ind.) 61 N. E. 
Don, 

Bosworth v. Allen, (N. Y.) 61 N. E. 168; 

Wardell v. Railroad Co., 103 U.S. 651, 26 
L. ed. 509; 

Ryan Vv. Railway Co., 21 Kan. 365; 

Cooper V. Hill, 86 C. C. A. 402, 407; 

Michie on Banks & Banking, pp. 296-297. 


It will be noted by the court that of said accrued 
interest so paid by the bank to said partners, approx- 
imately $7500 was never collected by the bank from 
the borrowers (F. 37). To this extent, such payment 
resulted not alone in loss of earnings but a depletion 
of the very corpus of the bank itself. In so far as the 
bank collected such interest from the borrower, it re- 
imbursed itself for the gift; but still it sustained a 
direct loss of earnings by this transaction. Having 
bought the paper, it was entitled to the earnings on 
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its money invested therein. These appellees had no 
right to give them away to a favored few, nor dis- 
tribute them among the stockholders in any manner, 
except as dividends lawfully declared and fairly paid. 


Appellant has asked that he be granted recovery 
from appellees Jesson, Hill and Wood for the entire 
$39,642.81 dividing the same into two items, namely: 
accrued interest on partnership notes paid to Bar- 
nette, Hill and Wood and which was not collected, 
$7500, and balance of accrued interest paid to Bar- 
nette, Hill and Wood on partnership notes purchased, 
$32,142.81 (Bill of Exceptions 3, 6 and 7, R. 219; 
Assignments of Error 8, 6, 7, 19 and 20, R. 229-230, 
233). 


V. 


Interest on Money Invested in First 


National Bank Stock. 


APPELLANT IS ENTITLED TO JUDGMENT AGAINST AP- 
PELLEES JOHN A. JESSON, R. C. Woop, JOHN L. 
McGINN AND RAY BRUMBAUGH JOINTLY AND 
SEVERALLY FOR ONE YEAR’S INTEREST UPON THE 
AMOUNT OF THE FUNDS OF SAID BANK WHICH 
WERE INVESTED IN THE CAPITAL STOCK OF THE 
First NATIONAL BANK. 


Appellant requested the court to make a conclu- 
sion of law as to this item, being appellant’s proposed 
Conclusion of Law No. 11, and the same is found in 
the Bill of Exceptions at page 206 of the record, which 
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was denied and appellant’s action therefor dismissed 
(C. of L. 8, R. 199; Decree 9, R. 203). To the denial 
_ of this proposed conclusion of law, appellant duly ex- 

cepted (B. E. 11, R. 220) as well as to said dismissal 
iis, 11, 12, 14; R. 220, 221), and the same was as- 
signed as error in Assignments 11, 12, 13 (R. 231, 
232). The facts upon which this error is based are 
set out in Findings 55 and 59 (R. 193-4, 196), the 
substance of which is as follows: 


That in May, 1909, the Fairbanks Banking 
Company and the Washington-Alaska Bank of Wash- 
ington each purchased one-half of the capital stock 
of the First National] Bank for which each paid the 
sum of $62,500.00 or $125,000.00 in all, and con- 
tinued to own and hold said stock until May 4, 1910, 
on which date the Fairbanks Banking Company sold 
said entire capital stock to appellees Wood and Mc- 
Ginn for $125,000 and received said amount in pay- 
ment therefor delivering to them said capital stock of 
said First National Bank; that at the time said banks 
purchased said stock, they gave to said Wood an op- 
tion to purchase the same on or before June 1, 1910, 
for the said sum of $125,000, and said sale to Wood 
and McGinn was made in pursuance to said option; 
that neither of said banks ever received any dividend 
on said stock during the time the same was owned 
and held by them, and neither of them ever received 
any interest from Wood and McGinn, or anyone in 
their behalf on the money they had invested in said 
stock during the time the same was invested; that at 
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the time of said sale to McGinn and Wood the appel- 
lees Jesson, Wood, McGinn and Brumbaugh were of- 
ficers and directors of said Fairbanks Banking Com- 
pany and each consented to said sale on the terms 
above stated (F. 55, 59). 


In order that the court may not become confused 
in the names of these banks, it may be stated that at 
the time of this transaction there were three corpora- 
tions doing a banking business at Fairbanks, Alaska, 
namely, Fairbanks Banking Company, organized un- 
der the laws of Nevada, Washington-Alaska Bank of 
Washington and First National Bank. Said corpo- 
ration Fairbanks Banking Company was the succes- 
sor of the partnership of Barnette, Hill and Wood, 
doing business under the partnership name of Fair- 
banks Banking Company. On September 14, 1909, 
the Fairbanks Banking Company, a corporation, 
bought the entire capital stock of said Washington- 
Alaska Bank of Washington and subsequently, on 
October 1, 1910, the Fairbanks Banking Company 
took over the assets of the Washington-Alaska Bank 
of Washington, assumed and agreed to pay its out- 
standing liabilities, and thereupon the last named 
bank ceased to exist or do business asa bank. There- 
upon the Fairbanks Banking Company, by amend- 
ment to its articles of incorporation, changed its name 
to Washington-Alaska Bank of Nevada, under which 
name we deal with it in the Receivership herein (F. 
56, 64). 
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From the foregoing it will be seen that while in 
the beginning the Fairbanks Banking Company was 
interested in this First National Bank stock trans- 
action only to the extent of the investment therein of 
$62,500 of its own funds, it did within four months 
thereafter become very much interested in the entire 
transaction through the investment of $250,000 of 
its own funds in the entire capital stock of its co- 
owner, the Washington-Alaska Bank of Washington. 
For an entire year $62,500 of its funds were directly 
dependent on this First National Bank stock for any 
return thereon and for eight months it was likewise 
dependent as the sole stockholder of its co-owner the 
Washington-Alaska Bank of Washington for any re- 
turn on said $62,500 invested by the last named bank. 
For a year this profitless investment was carried by 
the two banks for the sole good of Wood and McGinn 
and without any cost to them whatsoever. When the 
Fairbanks Banking Company took over said Wash- 
ington-Alaska Bank of Washington, it acquired as 
a part of the assets of said last named bank its right 
to interest on said $62,500.00 invested by it in said 
stock. Jhe Receiver therefore has the right to re- 
cover interest on the entire $125,000.00. 


The basis for recovery upon this item is that the 
officers and directors of the bank misappropriated 
the funds and property of the bank for the exclusive 
use and benefit of Wood and McGinn, and without 
benefit or profit to the bank. (Amended Complaint, 
Par. 28, R. 35.) While the purchase of said stock 
and the giving of said option were not the acts of the 
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same officers who afterwards concluded the sale to 
Wood and McGinn, yet such latter officers, defend- 
ants here, ratified the entire transaction when they 
consented to said sale being made “in pursuance to 
said option.” This option was given at the time of 
the purchase of said stock by the bank. According 
to it, Wood had the right at any time within one year 
to take up the stock at the price paid for it by the 
bank. The bank carried the load until just short of 
the expiration of the option without dividend on the 
stock or interest on the investment. For whose use 
and benefit could the bank have been acting under 
such circumstances except that of the optionees? Co- 
incident with the purchase by it, it gave to the op- 
tionees the right to buy at the same price paid by it 
at any time within one year. By this means the bank 
agreed to carry the investment for them without cost 
to them, and this these defendants, Jesson, Wood, 
MeGinn and Brumbaugh ratified when they consent- 
ed to said sale on these terms and under said option. 
This is not a question of holding the officers for mak- 
ing a bad bargain in purchasing the stock, nor for 
selling it at an under-valuation, on which matters 
the honest judgment of men might vary. The point 
here is that these officers permitted the bank’s funds 
to be misappropriated to a use and benefit not its 
own. The fault would be just as great whether the 
value of the stock be small or great. The value of the 
stock is of no consequence except as it expresses the 
extent of the misappropriation. It might at first 
blush appear that the bank’s officers who gave the 
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option committed the real misappropriation and 
therefore should have been proceeded against rather 
than those who ratified it and consented to said sale; 
but the act was not complete until the option was ex- 
ercised. It might not have been exercised at all, 
in which event there would have been no misappro- 
priation of funds. 


For this misappropriation, the bank through its 
Receiver, is entitled to interest at the legal rate from 
the date of the misappropriation. Cooper v. Hill, 36 
mC. A. 402, 409. 


In this manner McGinn and Wood got the use of 
this money without the payment of interest or in- 
curring any risk of loss. McGinn was vice-president, 
and each was member of the board of directors of tne 
Fairbanks Banking Company at the time the sale was 
made to them (F. 59). Each again safe-guarded his 
own personal interest to the exclusion of that of the 
bank, to which their fellow directors Jesson and 
Brumbrugh consented, and are therefore equally in- 
volved with them. For such they should be made 
to respond to the extent of the damage sustained 
which would be the loss of interest on the money so 
invested at the legal rate, which was 8%. 


The principles of law applicable to directors and 
officers who promote their own interests by dealing 
with corporate funds have been fully discussed here- 
tofore. Reference is again respectfully made to the 
following: 

Michie on Banks & Banking, pp. 296-297; 
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Coddington v. Canaday, (Ind.) 61 N. E. 
Doe 


Wardell v. Railroad Co., 103 U.S. 651, 26 
L. ed. 509; 


Ryan v. Railway Co., 21 Kan. 365; 
Bosworth v. Allen, (N. Y.) 61 N. E. 168. 


It is respectfully submitted that appellant is en- 
titled to judgment on this item against appellees Jes- 
son, Wood, McGinn and Brumbaugh jointly and sev- 
erally for one year’s interest on $125,000.00 at the 
legal rate in Alaska of 8%, to-wit, $10,000. 


VI. 


Interest on Foregoing Items. 


APPELLANT IS ENTITLED TO INTEREST ON EACH OF 
THE FOREGOING ITEMS AT THE LEGAL RATE AS 
PROVIDED BY THE LAWS OF ALASKA, WHICH IS 
EIGHT PER CENT PER ANNUM, FROM THE DATE 
OF EACH MISAPPROPRIATION OF THE FUNDS OF 
SAID BANK. 


—Cooper V. Hill, 36 C. C. A. 402, 409; 
Burrows v. Niblaek, 23 C. C. A. 130; 
Bundy v. Jackson, 24 Fed. 628. 


In the case of Cooper Vv. Hill, supra, in an opin- 
ion by SANBORN, it is said: 


(3 


When money has been misappropriated or 
converted to his own use by a defendant, interest 
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is given as damages to compensate the complain- 
ant for the loss of the use of his funds. In cases 
of the latter class, its allowance is sometimes a 
matter of discretion; but it is a general rule, 
both at law and in equity that, whenever one has 
wrongfully detained or misappropriated the 
money of another, he must pay interest at the 
legal rate from the date of the misappropiration 
or from the beginning of the detention.” 


VIL. 


Recapitulation. 


Appellant prays that the decree of the lower — 
court be corrected in the foregoing particulars and 
that, in addition to the relief therein granted him, 
this court shall render a decree in his favor on the 
record herein against the following officers and di- 
rectors of said bank in the following amounts: 


1. Against the appellees John A. Jesson, 
James W. Hill and E. R. Peoples, 
jointly and severally, on the purchase 
of the stock of Strandberg Brothers, 
Emma Strandberg and B. E. John- 
son, with interest thereon from No- 
meme 1S, 1908...2.....524....... $12,000.00 


2. Against the appellees John A. Jes- 
son, Ray Brumbaugh, John A. Clark, 
J. A. Healey, and George Preston, 
jointly and severally, on the purchase 
of the stock of John L. McGinn, with 
interest from October 13, 1910.... 6,000.00 


Co 


or 
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Against the appellees John A. Jes- 
son, James W. Hill and R. C. Wood, 
jointly and severally on the purchase 
of the stock of R. C. Wood, with in- 
terest from June 30)1908......... 


Against the appellees John A. Jes- 
son, James W. Hill and R. C. Wood, 
jointly and severally for the purchase 
of the worthless Tanana Electric 
Company notes from Fairbanks 
Banking Company, a partnership, 
with interest thereon from March 


Against the appellees John A. Jes- 
son, James W. Hill and R. C. Wood, 
jointly and severally, for the purchase 
of other worthless notes from Fair- 
banks Banking Company, a partner- 
ship, with interest thereon from 
NiaPehielG, 180s: . ca ed 


Against the appellees John A. Jes- 
son, James W. Hill and R. C. Wood, 
jointly and severally for paying to 
Fairbanks Banking Company, a part- 
nership, accrued interest on notes 
purchased from it, with interest 
thereon from March 16, 1908...... 


13,000.00 


27,997.38 


41,911.56 


39,642.81 
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7. Against appellees John A. Jesson, R. 
C. Wood, John L. MeGinn and Ray 
Brumbaugh, jointly and severally for 
one year’s interest upon the amount 
invested in the capital stock of the 
First National Bank, on account of 
the sale of said stock to John L. Mc- 
Ginn and R. C. Wood, with interest 
thereon from May 4, 1910......... $10,000.00 


All of which is respectfully submitted. 


O. L. RIDER, 
Attorney for Appellant. 


